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AGREEMENT NO. C0894 

 
BETWEEN THE ALAMEDA CORRIDOR 

TRANSPORTATION AUTHORITY 
AND 

ARCTIC INFORMATION TECHNOLOGY, INC. 
 

THIS AGREEMENT (“Agreement”) is made and entered into by and between the 
ALAMEDA CORRIDOR TRANSPORTATION AUTHORITY, a California Joint Powers 
Authority (“ACTA”) acting by and through its Governing Board (“Board”), and ARCTIC 
INFORMATION TECHNOLOGY, INC., an Alaska corporation, whose address is 375 W. 
36th Avenue, Suite 300, Anchorage, Alaska, 99503 (“Consultant”). 
 
 WHEREAS, ACTA needs to purchase and implement a new Enterprise Resource 
Planning (ERP) accounting system as the current system has become outdated after 
over twenty years of use without significant updates; and 
 
 WHEREAS, ACTA requires the professional, expert and technical services of 
Consultant to assist in implementing a new accounting system for various application 
modules required for day-to-day operations, including accounting procedures, cash and 
asset management, and financial reporting; and 
 
 WHEREAS, ACTA completed a competitive selection process for the services 
and Consultant is the selected service provider; and 
 
 WHEREAS, Consultant possesses extensive experience in providing software 
solutions for ERP accounting systems; and 
 
 WHEREAS, Consultant, by virtue of training and experience, is well qualified to 
provide such services to ACTA; 
 
 NOW, THEREFORE, IT IS MUTUALLY AGREED AS FOLLOWS: 

 
1. Incorporation of Recitals 

 
1.1 The recitals to this Agreement above are incorporated herein and made a 

part hereof. 
 
2. Services To Be Performed By Consultant 
 
 2.1 All of the potential services Consultant shall perform for ACTA are set 
forth in Exhibit A hereto and hereinafter shall be referred to as “Scope of Work.” 
 
 2.2 Consultant acknowledges and agrees that it lacks authority to perform and 
that ACTA’s CEO lacks authority to request the performance of any services outside the 
Scope of Work.  Consultant further acknowledges and agrees that any services it 
performs outside the Scope of Work are performed as a volunteer and shall not be 
compensable under this Agreement. 
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 2.3 The Scope of Work shall be performed by personnel qualified and 
competent in the sole reasonable discretion of ACTA’s CEO, whether performance is 
undertaken by Consultant or third-parties with whom Consultant has contracted on the 
effective date of this Agreement, whom ACTA’s CEO may subsequently approve in 
writing (“Subconsultants”).  Obligations of this Agreement, whether undertaken by 
Consultant or Subconsultants, are and shall be the responsibility of Consultant.  
Consultant acknowledges and agrees that this Agreement creates no rights in 
Subconsultants with respect to ACTA and that obligations that may be owed to 
Subconsultants, including, but not limited to, the obligation to pay Subconsultants for 
services performed, are those of Consultant alone.  Upon ACTA’s CEO’s written 
request, Consultant shall supply ACTA with all agreements between it and its 
Subconsultants. 
 
 2.4 Consultant, at its sole cost and expense, shall furnish all services, 
materials, equipment, subsistence, transportation and all other items necessary to 
perform the Scope of Work.  As between ACTA and Consultant, Consultant is solely 
responsible for any taxes or fees which may be assessed against it or its employees 
resulting from performance of the Scope of Work, whether social security, payroll or 
other, and regardless of whether assessed by the federal government, any state, City, 
or any other governmental entity.   
 

2.5 ACTA’s CEO shall resolve in his sole reasonable discretion any issues or 
questions which may arise during the term of this Agreement as to the quality or 
acceptability of Consultant’s performance of the Scope of Work, the manner of 
performance, the interpretation of direction given to Consultant, the acceptable 
completion of work, and the amount of compensation due.  Upon written notice from 
ACTA’s CEO, Consultant shall assign replacement personnel and/or shall remedy any 
deficient services or work product to his reasonable satisfaction and at Consultant’s sole 
cost and expense.  Compliance with the requirements of this Section 2.5 is a condition 
to payment by ACTA of compensation to Consultant pursuant to this Agreement. 
 
 2.6 Consultant's representative responsible for administering this Agreement, 
Todd Trader (“Project Manager”), shall not be changed without ACTA’s CEO’s written 
approval.  ACTA’s CEO may, for any reason in his sole reasonable discretion, require 
Consultant to substitute a new Project Manager.  If ACTA requests such a substitution, 
the substitute Project Manager shall expend whatever time and costs necessary to 
become familiar with the Project and any portions of the Scope of Work already 
performed at Consultant’s sole cost and expense. 
 
 2.7 If the law requires Consultant, in performing the Scope of Work, to follow a 
different standard of care than the ordinary standard of care applied to a reasonable 
person, Consultant shall perform such services with the degree of diligence, skill, 
judgment, and care applicable to Consultant's profession (“professional standard”).  
Consultants not required to follow a professional standard shall exercise the degree of 
care required of ordinary persons.   
 
 2.8 For portions of the Scope of Work to be performed on a time and material 
basis, Consultant shall assign personnel, whether employees or Subconsultants, with 
the lowest applicable hourly rate who are fully competent to provide the services 
required.  If Consultant finds it necessary to have any portion of the Scope of Work, 
which this Section 2.8 would require to be performed by personnel at a lower rate, to be 
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performed by personnel at a higher rate, Consultant shall, nevertheless, invoice ACTA 
at the lower rate. 
  
3. Services To Be Performed By ACTA 

3.1 ACTA shall furnish Consultant, upon its request, with available and/or 
necessary information in possession of ACTA which may lawfully be supplied to 
Consultant and which are necessary for Consultant to perform its obligations. 

3.2 ACTA’s CEO or his designee is designated as the contract administrator 
for ACTA and shall also decide any all questions which may arise as to the quality or 
acceptability of the services performed and the manner of performance, the 
interpretation of instructions to Consultant and the acceptable completion of this 
Agreement and the amount of compensation due.  Notwithstanding the preceding, the 
termination of this agreement shall be governed by the provisions of Section 6 
(Termination) thereof. 

3.3 Consultant shall provide ACTA’s CEO with reasonable advance written 
notice if it requires access to the premises of ACTA.  Access rights, if any, shall be 
granted to Consultant at the sole reasonable discretion of ACTA’s CEO, specifying 
conditions Consultant must satisfy in connection with such access.  Consultant 
acknowledges that such areas may be occupied or used by tenants or contractors of 
ACTA and that access right granted by ACTA to Consultant shall be consistent with any 
such occupancy or use. 

4. Effective Date and Term 
 

4.1 The effective date of this Agreement shall be the date of its execution by 
ACTA’s CEO or his designee upon authorization of the Board.   
 
 4.2 Commencing on the Agreement’s effective date, this Agreement shall be 
in full force and effect until the earlier of the following occurs: 
 

a. Five (5) years has lapsed from the effective date of this Agreement; or 
 
b. Ten (10) years has lapsed from the effective date of this Agreement in the 

event that ACTA’s Board exercises its option under Section 4.3 of this 
Agreement to extend the term an additional five (5) years; or 

 
c. ACTA’s Board, in its sole discretion, terminates this Agreement pursuant 

to Section 6; or 
 
d. Consultant terminates this Agreement in the event that ACTA defaults on 

its payment obligations set forth herein, if such default remains uncured by 
ACTA after Consultant has delivered thirty (30) days’ prior written notice of 
the intent to terminate and the nature of such default. 

 
 4.3 The ACTA Board has the option to renew the term of the Agreement for 
one (1) renewal period of five (5) years.  Exercise of the option to renew shall be by 
approval of the ACTA Board prior to the expiration of the Agreement.  Upon approval of 
the five (5) year renewal period by the ACTA Board, ACTA’s CEO shall provide written 
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notice of said approval to Consultant. 
 
5. Compensation. 
 

5.1 The maximum amount payable, including reimbursable expenses, for the 
full and satisfactory performance under this Agreement, shall be Four Hundred Two 
Thousand One-Hundred Eighty Dollars ($402,180).    

 
5.2 Compensation payable under this Agreement for payment for labor, travel, 

per diem, materials, supplies, transportation, and all other direct and indirect costs and 
expenses incurred by Consultant (“Expenses”) are listed in Exhibit B.  No markups or 
premiums shall be applied to services performed by Subconsultants unless Exhibit B 
expressly so allows.   

 
5.3 Each month during the term of this Agreement, as a prerequisite to 

payment for services, Consultant shall submit a written invoice to ACTA for services 
performed during the prior month, accompanied by such records and receipts as may 
be required by Section 5.5.  If payments are to be based on the performance of 
established milestones, Consultant shall bill as each milestone is completed, but not 
more often than once a month. 

 
Consultant shall submit one (1) original and one (1) copy of each such invoice for 

payment and include the following certification: 
 

“I certify under penalty of perjury that the above invoice is true and 
just, in accordance with the terms of Agreement No. ______, that 
payment of this invoice has not been received and that none of the 
items contained in the invoice have been submitted to any other 
agency. 

        ________________” 
(signed) 

 
5.4 Where Consultant employs Subconsultants under this Agreement, 

Consultant shall submit to ACTA, with each monthly invoice, a Monthly Subconsultant 
Monitoring Report Form (Exhibit C) listing SBE/VSBE/MBE/WBE/DVBE/OBE amounts.  
Consultant shall provide an explanation for any item that does not meet or exceed the 
anticipated participation levels for this Agreement, with specific plans and 
recommendations for improved Subconsultant utilization.  Invoices will not be paid 
without a completed Monthly Subconsultant Monitoring Report Form.   
 

5.5 Consultant shall submit supporting documents with each invoice, which 
may include, but not be limited to, provider invoices, receipts, payrolls, and time sheets.  
ACTA may require, and Consultant shall provide, all documents reasonably required to 
determine whether amounts on the invoice are allowable expenses under this 
Agreement.   Consultant is not required to submit support for direct costs items of $25 
or less.  All invoices are subject to audit. 
 

5.6 All sums due and payable to Consultant shall be paid as soon as, in the 
ordinary course of ACTA business, the same may be reviewed and approved.   
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For payment and processing, all invoices shall be mailed to the 
following address: 
 
Accounts Payable Department 
Alameda Corridor Transportation Authority 
3760 Kilroy Airport Way, Suite 200 
Long Beach, California 90806 

 
6. Termination 
 
 6.1 The Board, in its sole discretion, shall have the right to terminate and 
cancel all or any part of this Agreement for any reason upon ACTA’s CEO giving the 
Consultant ten (10) days’ advance, written notice of the Board’s election to cancel and 
terminate this Agreement.  It is agreed that any Agreement entered into shall not limit 
the right of ACTA to hire additional consultants or perform the services described in this 
Agreement either during or after the term of this Agreement. 
 
 6.2 Upon receipt of such written notice, Consultant shall cease the 
performance of the Scope of Work.  Consultant shall be entitled to compensation only 
for services actually performed prior to such termination.  ACTA’s CEO, in his sole 
reasonable discretion, shall determine the amount of services actually performed and 
shall allocate a portion of the total compensation due Consultant accordingly. 
 

6.3 Consultant may terminate this Agreement in the event that ACTA defaults 
on its payment obligations set forth herein, if such default remains uncured by ACTA 
after Consultant has delivered thirty (30) days’ prior written notice of the intent to 
terminate and the nature of such default. 
 
 6.4 Pursuant to Section 5 of ACTA’s Amended and Restated Joint Exercise of 
Powers Agreement, ACTA shall be restricted in its powers in the same manner as the 
City of Los Angeles is restricted in its exercise of similar powers.  Therefore, this 
Agreement is subject to the provisions of the Los Angeles City Charter Section 320 
which precludes ACTA from making any expenditure of funds or incurring any liability, 
including contractual commitments, in excess of the amount appropriated therefor. 
 

The Board, in awarding this Agreement, is expected to appropriate sufficient 
funds to meet the estimated expenditure of funds through June 30 of the current fiscal 
year and to make further appropriations in each succeeding fiscal year during the life of 
the Agreement. However, the Board is under no legal obligation to do so. 
 

ACTA, its Board, officers, and employees are not bound by the terms of this 
Agreement or obligated to make payment thereunder in any fiscal year in which the 
Board does not appropriate funds therefore.  The Consultant is not entitled to any 
compensation in any fiscal year in which funds have not been appropriated for the 
Agreement by the Board. 
 

Although the Consultant is not obligated to perform any work under the 
Agreement in any fiscal year in which no appropriation for the Agreement has been 
made, the Consultant agrees to resume performance of the work required by the 
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Agreement on the same terms and conditions for a period of sixty (60) days after the 
end of the fiscal year if an appropriation therefore is approved by the Board within that 
60-day period.  The Consultant is responsible for maintaining all insurance and bonds 
during this 60-day period until the appropriation is made; however, such extension of 
time is not compensable. 
 

If in any subsequent fiscal year funds are not appropriated by the Board for the 
work required by the Agreement, the Agreement shall be terminated.  However, such 
termination shall not relieve the parties of liability for any obligation previously incurred. 
 
7. Recordkeeping and Audit Rights 
 

7.1 Consultant shall keep and maintain full, complete and accurate books of 
accounts and records of the services performed under this Agreement in accordance 
with generally accepted accounting principles consistently applied.  Consultant’s books 
and records shall be readily accessible to and open for inspection and copying at the 
premises by ACTA, its auditors or other authorized representatives.  Notwithstanding 
any other provision of this Agreement, failure to do so shall constitute a conclusive 
waiver of any right to compensation for such services as are otherwise compensable 
hereunder.  Such books and records shall be maintained by Consultant for a period of 
three (3) years after completion of services to be performed under this Agreement or 
until all disputes, appeals, litigation or claims arising from this Agreement have been 
resolved. 
 

7.2 During the term of this Agreement, ACTA may audit, review and copy any 
and all writings (as that term is defined in Section 250 of the California Evidence Code) 
of Consultant and Subconsultants arising from or related to this Agreement or 
performance of the Scope of Work, whether such writings are (a) in final form or not, 
(b) prepared by Consultant, Subconsultants or any individual or entity acting for or on 
behalf of Consultant or a Subconsultant, and (c) without regard to whether such writings 
have previously been provided to ACTA.  Consultant shall be responsible for obtaining 
access to and providing writings of Subconsultants.  Consultant shall provide ACTA at 
Consultant's sole cost and expense a copy of all such writings within fourteen (14) 
calendar days of a written request by ACTA.  ACTA's right shall also include inspection 
at reasonable times of the Consultant's office or facilities which are engaged in the 
performance of the Scope of Work.  Consultant shall, at no cost to ACTA, furnish 
reasonable facilities and assistance for such review and audit.  Consultant's failure to 
comply with this Section 7.2 shall constitute a material breach of this Agreement and 
shall entitle ACTA to withhold any payment due under this Agreement until such breach 
is cured. 

 
8. Consultant Is An Independent Contractor 
 

Consultant, in the performance of the Scope of Work, is an independent 
contractor and not an agent or employee of ACTA.  Consultant shall not represent itself 
as an agent or employee of ACTA and shall have no power to bind ACTA in contract or 
otherwise. 
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9. Indemnification 
 

Except for the sole negligence or willful misconduct of ACTA, its Board or any of 
its Officers, Agents, Employees, Assigns and Successors in Interest, Consultant 
undertakes and agrees to defend, indemnify and hold harmless ACTA, its Board and 
any of its Officers, Agents, Employees, Assigns, and Successors in Interest from and 
against all suits and causes of action, arbitration proceedings, administrative 
proceedings, claims, losses, demands and expenses, including, but not limited to, 
attorney's fees (both in house and outside counsel) and cost of litigation (including all 
actual litigation costs incurred by ACTA, including but not limited to, costs of experts 
and consultants), damages or liability of any nature whatsoever, for death or injury to 
any person, including Consultant’s employees and agents, or damage or destruction of 
any property of either party hereto or of third parties, arising in any manner by reason of 
the negligent acts, errors, omissions or willful misconduct incident to the performance of 
this Agreement by Consultant or its subcontractors of any tier. Rights and remedies 
available to ACTA under this provision are cumulative of those provided for elsewhere 
in this Agreement and those allowed under the laws of the United States and the State 
of California.  

 
10. Insurance 
 
 10.1 Insurance procured by Consultant on Behalf of Consultant 
 
 In addition to and not as a substitute for, or limitation of, any of the indemnity 
obligations imposed by Section 9, and as a condition precedent to the effectiveness of 
this Agreement, Consultant shall procure and maintain at its sole cost and expense and 
keep in force at all times during the term of this Agreement the following insurance: 
 
 (a) Commercial General Liability Insurance 
 

Commercial general liability insurance covering personal and advertising injury, 
bodily injury, and property damage providing contractual liability, independent 
contractors, products and completed operations, and premises/operations coverage 
written by an insurance company authorized to do business in the State of California 
rated VII, A- or better in Best’s Insurance Guide (or an alternate guide acceptable to 
ACTA if Best’s is not available) within Consultant’s normal limits of liability but not less 
than One Million Dollars ($1,000,000) combined single limit for injury or claim. Said 
limits shall provide first dollar coverage except that ACTA’s CEO may permit a self-
insured retention or self-insurance in those cases where, in his judgment, such retention 
or self-insurance is justified by the net worth of Consultant.  The retention or self-
insurance provided shall provide that any other insurance maintained by ACTA shall be 
excess of Consultant’s insurance and shall not contribute to it.  In all cases, regardless 
of any deductible or retention, said insurance shall contain a defense of suits provision, 
and a severability of interest clause.  Each policy shall name ACTA, its Board, officers, 
agents and employees as Primary additional insureds. 
 

(b) Automobile Liability Insurance 
 

Automobile liability insurance written by an insurance company authorized to do 
business in the State of California rated VII, A- or better in Best’s Insurance Guide (or 



 8 

an alternate guide acceptable to ACTA if Best’s is not available) within Consultant’s 
normal limits of liability but not less than One Million Dollars ($1,000,000) covering 
damages, injuries or death resulting from each accident or claim arising out of any one 
claim or accident. Said insurance shall protect against claims arising from actions or 
operations of the insured, or by its employees.  Coverage shall contain a defense of 
suits provision and a severability of interest clause. Each policy shall name ACTA, its 
Board, officers, agents and employees as Primary additional insureds. 
 

(c) Workers’ Compensation and Employer’s Liability 
 
Consultant shall certify that it is aware of the provisions of Section 3700 of the 

California Labor code which requires every employer to be insured against liability for 
Workers’ Compensation or to undertake self-insurance in accordance with the 
provisions of that Code, and that Consultant shall comply with such provisions before 
commencing the performance of the tasks under this Agreement.  Coverage for claims 
under U.S. Longshore and Harbor Workers’ Compensation Act, if required under 
applicable law, shall be included.  Consultant shall submit Workers’ Compensation 
policies whether underwritten by the state insurance fund or private carrier, which 
provide that the public or private carrier waives its right of subrogation against ACTA in 
any circumstance in which it is alleged that actions or omissions of ACTA contributed to 
the accident.  Such Worker’s Compensation and occupational disease requirements 
shall include coverage for all employees of Consultant, and for all employees of any 
subcontractor or other vendor retained by Consultant. 

 
 (d) Professional Liability Insurance 

 
Consultant is required to provide Professional Liability insurance with respect to 

negligent or wrongful acts, errors or omissions, or failure to render services in 
connection with the professional services to be provided under this Agreement.  This 
insurance shall protect against claims arising from professional services of the insured, 
or by its employees, agents, or contractors, and include coverage (or no exclusion) for 
contractual liability. 
 

Consultant certifies that it now has professional liability insurance in the amount 
of One Million Dollars ($1,000,000), which covers work to be performed pursuant to this 
Agreement and that it will keep such insurance or its equivalent in effect at all times 
during performance of said Agreement and until two (2) years following expiration or 
termination of the Agreement.   

(e) Technology Errors and Omissions Liability Insurance 

Consultant is required to provide Technology Errors and Omissions Liability 
Insurance with respect to negligent or wrongful acts, errors or omissions, in rendering or 
failing to render computer or information technology services or technology products in 
connection with the professional services to be provided under this Agreement.  This 
insurance policy shall include coverage for Privacy and Network Security and protect 
against claims arising from all products and services of the insured, or by its employees, 
agents, or contractors, and include coverage (or no exclusion) for contractual 
liability.  The limits disclosed herein shall neither increase nor decrease Consultant’s 
liability as defined elsewhere in this Agreement. 
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Consultant certifies that it now has Technology Errors and Omissions Liability 
Insurance in the amount of One Million Dollars ($1,000,000) per claim/aggregate 
including Notification Costs, which shall cover the work to be performed pursuant to this 
Agreement and that it will keep such insurance or its equivalent in effect at all times 
during performance of said Agreement and until two (2) years following expiration or 
termination of the Agreement.     

 10.2 Insurance Procured by Consultant on Behalf of ACTA 
 
In addition to and not as a substitute for, or limitation of, any of the indemnity 

obligations imposed by Section 9, and where Consultant is required to name ACTA, its 
Board, officers, agents and employees as Primary additional insureds on any insurance 
policy required by this Agreement, Consultant shall cause ACTA to be named as an 
additional insured on all policies it procures in connection with this Section 10.  
Consultant shall cause such additional insured status to be reflected in the original 
policy or by additional insured endorsement (CG 2010 or equivalent) substantially as 
follows: 

 
"Notwithstanding any inconsistent statement in the policy to which this 

endorsement is attached, or any endorsement or certificate now or hereafter attached 
hereto, it is agreed that the Alameda Corridor Transportation Authority, its Board, their 
officers, agents and employees, are additional insureds hereunder, and that coverage is 
provided for all contractual obligations, operations, uses, occupations, acts and activities 
of the insured under Agreement No. C0894, and under any amendments, modifications, 
extensions or renewals of said Agreement regardless of where such contractual 
obligations, operations, uses, occupations, acts and activities occur. 
 

"The coverage provided by the policy to which this endorsement is attached is 
primary coverage and any other insurance carried by ACTA is excess coverage; 
 

"In the event of one of the named insured’s incurring liability to any other of the 
named insureds, this policy shall provide protection for each named insured against 
whom claim is or may be made, including claims by other named insureds, in the same 
manner as if separate policies had been issued to each named insured.  Nothing 
contained herein shall operate to increase the company's limit of liability; and 
 

"Notice of occurrences or claims under the policy shall be made to ACTA’s CEO 
with copies sent to ACTA’s Co-General Counsel at the following addresses; 1) Office of 
the Long Beach City Attorney, 411 West Ocean Boulevard, 9th Floor, Long Beach, 
California 90802, and 2) Office of the Los Angeles City Attorney, 425 S. Palos Verdes 
Street, San Pedro, California, 90731." 
 
 10.3 Required Features of Coverages 
 
 Insurance procured by Consultant in connection with this Section 10 shall include 
the following features: 
 
 (a) Acceptable Evidence and Approval of Insurance 
 

Consultant’s insurance broker or agent shall submit to ACTA the appropriate 
proof of insurance on Consultant’s behalf. 
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Upon request by ACTA, Consultant shall furnish full copies of certified policies of 

any insurance policy required herein.  This obligation is intended to, and shall, survive 
the expiration or earlier termination of this Agreement. 
 

(b) Carrier Requirements 
 

All insurance which Consultant is required to provide pursuant to this Agreement 
shall be placed with insurance carriers authorized to do business in the State of 
California and which are rated A-, VII or better in Best’s Insurance Guide.  Carriers 
without a Best’s rating shall meet comparable standards in another rating service 
acceptable to ACTA. 
 

(c) Notice of Cancellation 
 
  For each insurance policy described above, Consultant shall give a 10-day 
prior notice of cancellation or reduction in coverage for nonpayment of premium, and a 
30-day prior notice of cancellation or reduction in coverage for any other reason, by 
written notice via registered mail and addressed to ACTA as set forth herein. 

 
 (d) Modification of Coverage 

 
ACTA’s CEO, at his sole reasonable discretion, based upon recommendation of 

independent insurance consultants to ACTA, may increase or decrease amounts and 
types of insurance coverage required hereunder at any time during the term hereof by 
giving ninety (90) days’ prior written notice to Consultant. 

 
(e) Renewal of Policies 

 
At least thirty (30) days prior to the expiration of any policy required by this 

Agreement, Consultant shall renew or extend such policy in accordance with the 
requirements of this Agreement and direct their insurance broker or agent to submit to 
the ACTA a renewal endorsement or renewal certificate or, if new insurance has been 
obtained, evidence of insurance as specified above.  If Consultant neglects or fails to 
secure or maintain the insurance required above, ACTA’s CEO may, at his own option 
but without any obligation, obtain such insurance to protect ACTA’s interests.  The cost 
of such insurance shall be deducted from the next payment due Consultant. 

 
(f) Limits of Coverage 
 
If Consultant maintains higher limits than the minimums required by this 

Agreement, ACTA requires and shall be entitled to coverage for the higher limits 
maintained by Consultant.  Any available insurance proceeds in excess of the specified 
minimum limits of insurance and coverage shall be available to ACTA. 

 
10.4 Accident Reports 

 
Consultant shall report in writing to ACTA’s CEO within fifteen (15) calendar days 

after it, its officers or managing agents have knowledge of any accident or occurrence 
involving death of or injury to any person or persons, or damage in excess of Five 
Hundred Dollars ($500.00) to property, occurring upon any Alameda Corridor property if 
Consultant’s officers, agents or employees are involved in such an accident or 
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occurrence.  Such report shall contain to the extent available (1) the name and address 
of the persons involved, (2) a general statement as to the nature and extent of injury or 
damage, (3) the date and hour of occurrence, (4) the names and addresses of known 
witnesses, and (5) such other information as may be known to Consultant, its officers or 
managing agents. 
 
11. Personal Services Agreement 
 
 Consultant acknowledges that it has been selected to perform the Scope of Work 
because of its experience, qualifications and expertise.  Any assignment or other 
transfer of this Agreement or any part hereof shall be void provided, however, that 
Consultant may permit Subconsultant(s) to perform portions of the Scope of Work in 
accordance with Section 2.3.  All Subconsultants whom Consultant utilizes, however, 
shall be deemed to be its agents.  Subconsultants’ performance of the Scope of Work 
shall not be deemed to release Consultant from its obligations under this Agreement or 
to impose any obligation on ACTA to such Subconsultant(s) or give the 
Subconsultant(s) any rights against ACTA. 
 
12. Confidentiality 
 
 Consultant shall not disclose any proprietary or confidential information of ACTA 
to any third party or parties during or after the term of this Agreement without the prior 
written consent of ACTA.  The data, documents, reports, or other materials which 
contain information relating to the review, documentation, analysis and evaluation of the 
Scope of Work and any recommendations made by Consultant relative thereto shall be 
considered confidential and shall not be reproduced, altered, used or disseminated by 
Consultant or its employees or agents in any manner except and only to the extent 
necessary in the performance of the work under this Agreement.  In addition, Consultant 
is required to safeguard such information from access by unauthorized personnel. 
 
13. Affirmative Action 
 
 Consultant shall not discriminate in its employment practices against any 
employee or applicant for employment because of employee’s or applicant’s race, 
religion, national origin, ancestry, sex, age, sexual orientation, disability, marital status, 
domestic partner status, or medical condition.  All subcontracts awarded shall contain a 
like nondiscrimination provision. 
 
14. Small/Very Small Business Enterprise Program 
  
 It is the policy of ACTA to provide Small Business Enterprises (SBE), Very Small 
Business Enterprises (VSBE), and Minority-Owned, Women-Owned, Disabled Veteran 
Business Enterprises and all Other Business Enterprises (MBE/WBE/DVBE/OBE) an 
equal opportunity to participate in the performance of all ACTA contracts in all areas 
where such contracts afford such participation opportunities.  Consultant shall assist 
ACTA in implementing this policy and shall use its best efforts to afford the opportunity 
for SBEs, VSBEs, MBEs, WBEs, DVBEs, and OBEs to achieve participation in 
subcontracts where such participation opportunities present themselves and attempt to 
ensure that all available business enterprises, including SBEs, VSBEs, MBEs, WBEs, 
DVBEs, and OBEs, have equal participation opportunities which might be presented 
under this Agreement.  See Exhibit D. 
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15. Conflict of Interest 
 
 It is hereby understood and agreed that the parties to this Agreement have read 
and are aware of the provisions of Section 1090 et seq. and Section 87100 et seq. of 
the California Government Code relating to conflict of interest of public officers and 
employees, as well as the Conflict of Interest Code of ACTA.  All parties hereto agree 
that they are unaware of any financial or economic interest of any public officer or 
employee of ACTA relating to this Agreement.  Notwithstanding any other provision of 
this Agreement, it is further understood and agreed that if such financial interest does 
exist at the inception of this Agreement, ACTA may immediately terminate this 
Agreement by giving written notice thereof. 
 
16. Compliance with Applicable Laws 
 
 Consultant’s activities under this Agreement, including its performance of the 
Scope of Work, shall comply with all federal, state, municipal, and local laws, 
ordinances, rules, regulations, and orders.   
  
17. Trademarks, Copyrights and Patents 
 

Consultant shall promptly and fully inform ACTA’s CEO in writing of any patents, 
trademarks or copyrights related to services provided under this Agreement or patent 
trademark or copyright disputes, existing or potential, which Consultant has knowledge 
of, relating to any idea, design, method, material, equipment or other matter connected 
to this Agreement.  Consultant agrees to save, keep, hold harmless, protect and 
indemnify ACTA and any of its officers or agents from any damages, cost, or expenses 
in law or equity from infringement of any patent, trademark, service mark or copyright of 
any person or persons, or corporations in consequence of the use by ACTA of any 
materials supplied by Consultant in the performance of this Agreement. 
 
18. Proprietary Information 
 

Writings, as that term is defined in Section 250 of the California Evidence Code 
(including, without limitation, drawings, specifications, estimates, reports, records, 
reference material, data, charts, documents, renderings, computations, computer tapes 
or disks, submittals and other items of any type whatsoever, whether in the form of 
writing, figures or delineations), which are obtained, generated, compiled or derived in 
connection with this Agreement (collectively hereafter referred to as "property"), are 
owned by ACTA as soon as they are developed, whether in draft or final form.  ACTA 
has the right to use or permit the use of property and any ideas or methods represented 
by such property for any purpose and at any time without compensation other than that 
provided in this Agreement.  Consultant hereby warrants and represents that ACTA at 
all times owns rights provided for in this section free and clear of all third-party claims 
whether presently existing or arising in the future, whether or not presently known. 
Consultant need not obtain for ACTA the right to use any idea, design, method, 
material, equipment or other matter which is the subject of a valid patent, unless such 
patent is owned by Consultant or one of its employees, or its Subconsultant or the 
Subconsultant's employees, in which case such right shall be obtained without 
additional compensation.  Whether or not Consultant's initial proposal or proposals 
made during this Agreement are accepted by ACTA, it is agreed that all information of 
any nature whatsoever connected with the Scope of Work, regardless of the form of 
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communication, which has been or may be given by Consultant, its Subconsultants or 
on either’s behalf, whether prior or subsequent to this Agreement becoming effective, to 
the ACTA, its board, officers, agents or employees, is not given in confidence.  
Accordingly, ACTA or its designees may use or disclose such information without 
liability of any kind, except as may arise under valid patents. 
 
19. Royalty-Free License 
 

If research or development is furnished in connection with this Agreement and if, 
in the course of such research or development, patentable work product is produced by 
Consultant, its officers, agents, employees, or Subconsultants, ACTA shall have, 
without cost or expense to it, an irrevocable, non-exclusive royalty-free license to make 
and use, itself or by anyone on its behalf, such work product in connection with any 
activity now or hereafter engaged in or permitted by ACTA.  Upon ACTA's request, 
Consultant, at its sole cost and expense, shall promptly furnish or obtain from the 
appropriate person a form of license satisfactory to ACTA.  It is expressly understood 
and agreed that, as between ACTA and Consultant, the referenced license shall arise 
for ACTA's benefit immediately upon the production of the work product, and is not 
dependent on the written license specified above.  ACTA may transfer such license to 
its successors in the operation or ownership of any real or personal property now or 
hereafter owned or operated by ACTA. 
 
20. ACTA’s Disclosure Obligations 
 

Consultant acknowledges that ACTA is subject to laws, rules and/or regulations 
generally requiring it to disclose records upon request, which laws, rules and/or 
regulations include, but are not limited to, the California Public Records Act (California 
Government Code Sections 6250 et seq.) (“Disclosure Laws”). 
 
21. Notices 
 
 In all cases where written notice is to be given under this Agreement, service 
shall be deemed sufficient if said notice is deposited in the United States mail, 
registered or certified mail, return receipt requested, and postage prepaid.  When so 
given, such notice shall be effective from the date of mailing of the same.  For the 
purpose hereof, unless otherwise provided by notice in writing from the respective 
parties, notice to ACTA shall be addressed to its Chief Executive Officer, Alameda 
Corridor Transportation Authority, 3760 Kilroy Airport Way, Suite 200, Long Beach, 
California 90806, and notice to Consultant shall be addressed to it at the address set 
forth above. Nothing herein contained shall preclude or render inoperative service of 
such notice in the manner provided by law. 

22. Construction of Agreement 

This Agreement shall not be construed against the party preparing the same, 
shall be construed without regard to the identity of the person who drafted such and 
shall be construed as if all parties had jointly prepared this Agreement and it shall be 
deemed their joint work product; each and every provision of this Agreement shall be 
construed as though all of the parties hereto participated equally in the drafting hereof; 
and any uncertainty or ambiguity shall not be interpreted against any one party.  As a 
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result of the foregoing, any rule of construction that a document is to be construed 
against the drafting party shall not be applicable. 

23. Titles and Captions 

The parties have inserted the section titles in this Agreement only as a matter of 
convenience and for reference, and the section titles in no way define, limit, extend or 
describe the scope of this Agreement or the intent of the parties in including any 
particular provision in this Agreement. 

24. Modification in Writing 

This Agreement shall not be amended, nor any provision or breach hereof 
waived, except in writing signed by the parties which expressly refers to this Agreement  
Any such modifications are subject to all applicable approval processes required by, 
without limitation, ACTA’s Joint Powers Authority Agreement. 

25. Waiver 

A failure of any party to this Agreement to enforce the Agreement upon a breach 
or default shall not waive the breach or default or any other breach or default.  All 
waivers shall be in writing. 

26. Governing Law/Venue 
 
 This Agreement shall be governed by and construed in accordance with the laws 
of the State of California, without reference to the conflicts of law, rules and principles of 
such State.  The parties agree that all actions or proceedings arising in connection with 
this Agreement shall be tried and litigated exclusively in the State or Federal courts 
located in the County of Los Angeles, State of California, in the judicial district required 
by court rules. 

27. Severability 

Should any part, term, condition or provision of this Agreement be declared or 
determined by any court of competent jurisdiction to be invalid, illegal or incapable of 
being enforced by any rule of law or public policy, the validity of the remaining parts, 
terms, conditions or provisions of this Agreement shall not be affected thereby, and 
such invalid, illegal or unenforceable part, term, condition or provision shall be treated 
as follows: (a) if such part, term, condition or provision is immaterial to this Agreement, 
then such part, term, condition or provision shall be deemed not to be a part of this 
Agreement; or (b) if such part, term, condition or provision is material to this Agreement, 
then the parties shall revise the part, term, condition or provision so as to comply with 
the applicable law or public policy and to effect the original intent of the parties as 
closely as possible. 

28. Integrated Agreement 

This Agreement contains the entire understanding and agreement between the 
parties hereto with respect to the matters referred to herein.  No other representations, 
covenants, undertakings, or prior or contemporaneous agreements, oral or written, 
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regarding such matters which are not specifically contained, referenced, and/or 
incorporated into this Agreement by reference shall be deemed in any way to exist or 
bind any of the parties.  Each party acknowledges that it has not been induced to enter 
into the Agreement and has not executed the Agreement in reliance upon any promises, 
representations, warranties or statements not contained, referenced, and/or 
incorporated into the Agreement.  THE PARTIES ACKNOWLEDGE THAT THIS 
AGREEMENT IS INTENDED TO BE, AND IS, AN INTEGRATED AGREEMENT. 

29. Exhibits; Sections 

All exhibits to which reference is made in this Agreement are deemed 
incorporated in this Agreement, whether or not actually attached.  To the extent the 
terms of an exhibit conflict with or appear to conflict with the terms of the body of the 
Agreement, the terms of the body of the Agreement shall control. References to 
sections are to sections of this Agreement unless stated otherwise. 
 
30. Counterparts 

This Agreement may be executed in any number of counterparts, each of which 
shall be deemed an original and all of which shall constitute together one and the same 
instrument. 
 
/ / / / / 
 
/ / / / / 
 
/ / / / / 
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 IN WITNESS WHEREOF, the parties hereto have executed this Agreement on 
the date next to their signatures. 
 

ALAMEDA CORRIDOR 
TRANSPORTATION AUTHORITY 

 
 
Date:     By:        
  Michael Leue, P.E. 
  Chief Executive Officer 
  
 
 Attest:    
  Secretary 
 
 

ARCTIC INFORMATION 
TECHNOLOGY, INC.    

 
Date:     By:       
 
 Name:   
 
 Title:   
 
 
 Attest:       
 
 Name:       
 
 Title:       
 
 
 
 
APPROVED AS TO FORM 
___________________________, 2020 
Michael N. Feuer, Los Angeles City Attorney 
 
By _______________________________ 
 Heather M. McCloskey, Deputy 
 ACTA Co-General Counsel 
 
 

David W. Bailey

President & General Manager

Jaime L. Sherrer

Vice President of National Operations

October 28, 2020

Jaime Sherrer



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit A 
 

Scope of Work 
 



1. Scope of Services to be Performed 
Arctic IT shall implement Sparkrock 365 functionality as the new ACTA’s ERP solution. 

1.1. Scope Summary 
Arctic IT shall deploy Sparkrock 365 in the secure Microsoft Dynamics 365 cloud as a Software as a Service 
(SaaS) solution. Sparkrock’s software has a specific dependency on the Microsoft Dynamics 365 Business 
Central platform.  As a certified Integrated Solution Vendor (ISV) Sparkrock, through its customer 
agreement, maintains a Service Level Commitment and availability of its integrated solution within the 
Microsoft Dynamics 365 Business Central platform.  Therefore, Sparkrock is contractually responsible for 
compatibility, service availability, and version/platform interoperability. Please reference the Sparkrock 
Customer Agreement and Service Level Commitment for additional terms and conditions. 

1.2. Sparkrock 365 Deployment 
Arctic IT shall provide the following Scope as Project Consulting Services for ACTA to implement the 
Sparkrock 365 solution (“Scope”) which includes the following functionality for one legal entity: 

• General System Administration 
o User and Role Permissions 
o Notes and Document Attachments 
o Audit Trail History 
o E-mail Configuration 
o Payment Terms and Payment Methods 

• Finance 
o Chart of Accounts 
o Statistical accounts 
o Financial Dimensions for Department, Fund, and Job/Project 
o Posting Setup 
o Accounting Periods 
o General Journals and Recurring Journals/Templates 

 Including importing from Excel 
o Allocations 
o Month and year-end closing 
o Bank Accounts and Reconciliations 

 Includes importing cleared checks for automatic clearing where possible. 
• Budgeting and Forecasting 

o Multi-year budget tracking by General Ledger (GL) account and dimension 
o Budget import template from Excel 
o Budget revisions and reporting 
o Budget to actual reporting 
o Cash Flow forecasting 

• Financial Reporting 
o Jet Reports for GL reporting with joint report design assistance for one statement of new 

position, one revenue/expense and changes in net position report, one cash flow, and one 
Departmental/Divisional Budget to Actual report. 

o Hundreds of out of the box trial balance and transaction detail reports. 
o ACTA users will be empowered after training and joint design sessions to continue creation 

of any remaining needed reports. 



• PowerBI Reporting 
o Arctic IT has specifically excluded “consulting services” for PowerBI because of the fact 

that there are reporting elements and dashboards for Dynamics 365 Business Central built 
into the solution.  We have proposed the necessary PowerBI Pro subscriptions for ACTA 
to use the canned features and functions, shown here: https://docs.microsoft.com/en-
us/dynamics365/business-central/admin-powerbi 

• Procurement/Purchasing 
o Requisitions with one workflow with up to three levels of approval. 
o Purchase Order (PO) management with electronic PO delivery 
o Blanket Purchase Orders 
o Encumbrance management 

• Accounts Payable 
o New vendor setup with approvals 
o Vendor change audit log 
o Receiving, 2-way, and 3-way matching invoices 
o Invoice approval workflows for up to three (3) levels of approval 
o Invoice Holds 
o Standard Check Printing with one check format personalization for one (1) bank for pre-

printed checks 
o ACH payments for one bank and format 
o Import template for uploading invoice records from Excel 
o Positive Pay 
o 1099 Tracking 
o Invoice and payment reporting via out of the box Sparkrock reports 

• Sparkrock Expense Claim submissions 
• Accounts Receivable 

o Customer record maintenance 
o Customer invoicing including recurring invoices 
o One (1) modified invoice template 
o Customer invoice workflow for up to two (2) levels of approval 
o Customer cash receipt entry for multiple payment types 
o Credit memo processing 
o Customer aging and statements using standard statement format 
o Email delivery of invoices and statements 
o Recurring payments to record payments made via Per Capita deductions 
o Import template for uploading payment records from Excel 
o Invoice, balance, and payment reporting via out of the box Sparkrock reports 

• Fixed Assets 
o Asset record creation by groups/classes 
o Tracking of capitalized and non-capitalized assets 
o Image and document attachments 
o Asset barcoding 
o Depreciation 
o Integration with Purchasing, AP, and GL 
o Physical Inventory counting 
o Asset sales and disposals 

• Project/Job Accounting 

https://docs.microsoft.com/en-us/dynamics365/business-central/admin-powerbi
https://docs.microsoft.com/en-us/dynamics365/business-central/admin-powerbi


o Capital projects for cost and funding tracking 
o Allocation of contractor expenses and maintenance costs 
o Project budget to actual reporting 

1.3. Additional Features and Tools 
In addition to the standard financial reporting tools with Sparkrock 365, the Jet Reports reporting tool has 
been proposed to give increased functionality and flexibility for the ACTA finance team to meet their 
Budget to Actual and financial reporting goals. 

1.4. Infrastructure 
Arctic IT shall deploy Sparkrock 365 in the secure Microsoft Dynamics 365 cloud as a Software as a Service 
(SaaS) solution. Arctic IT shall configure the Sandbox (test environment) and Production environments for 
the project. Within the ArcticAscend Support Services agreement Arctic IT will backup and restore 
Production into Sandbox as needed or requested. Arctic IT will coordinate with ACTA IT as necessary. 

Arctic IT acknowledges that ACTA does not have an existing Microsoft tenant. In the initial provisioning 
of the Microsoft Cloud Tenant for Microsoft Dynamics 365 Business Central, there will be an Azure AD 
tenant defined and connected through ADFS/AD CONNECT to the On-Premises Active Directory Service 
that ACTA currently uses.  This will be required for Single-Sign-On with the current Active Directory 
User(s) for accessing the cloud-based subscription. Client IT shall be responsible to verify the list of users 
and verify the proper security groups are in place for Client staff users. Arctic IT shall collaborate with 
Client IT to assign D365 security roles to the Azure AD security groups and users. 

1.5. Sparkrock Data Migration 
Arctic IT shall train the Client on RapidStart, the built-in data migration tool for Dynamics 365 Business 
Central and Sparkrock 365. Arctic IT shall export Excel templates for and provide training on the templates. 
The Client shall populate the templates and validate the data within the templates. Arctic IT jointly with the 
Client shall import the Excel templates into the system, which the Client being responsible for all data 
validation issues that may be encountered during the import process. 

The following data records will be imported using this method: 

1. Chart of Accounts 
2. GL current year detailed transactions 
3. GL historical balances for three (3) years 

a. Arctic IT does not have Scope to import all GL historical transactions. 
b. Arctic IT has Scope to import net change period balances for three (3) historical years. 

4. Import Vendors Master Records for AP Department 

All other data including customers, open AP, open AR, and Fixed Assets will be manually entered by 
ACTA users. 

1.6. Training 
Training will be an integral part of our implementation process for the ACTA ERP project. We will meet 
early in the project schedule with ACTA management to identify training needs, and from those discussions 
we will prepare a Training Plan that identifies content, materials, and the training delivery method. We will 
prepare professional training materials regarding ACTA’s unique implementation in addition to the training 
material already available from Microsoft and Sparkrock. Arctic IT’s trainer will provide training on base 
functionality as well as custom features built into the overall solution. Training is limited to two (2) days 
per phase due to tight timelines and constraints. Additional training sessions may be requested post Go-



Live at an additional cost, if needed. Arctic IT will coordinate with ACTA to record all training efforts for 
future review and additional training sessions will be available through on-line training sources and during 
monthly support efforts post Go-Live. 

2. Project Timeline 
Arctic IT recommends a phased implementation timeline to achieve the required Go-Live by January 2021 
for core financial functionality. This strategy reduces risks to the initial Go-Live date and improves the 
quality of the delivered solution for each of the functional areas. Below is our proposed project timeline. 

 

3. Ongoing Maintenance Services 
Arctic IT is pleased to offer on-going operations and maintenance support for ACTA’s Accounting 
Software System. This affordable, subscription-based support, branded ArcticAscend, provides ACTA 
access to our experienced support team which will quickly and accurately resolve escalated issues and 
answer any questions. ArcticAscend support is a monthly ongoing support subscription available 8:00 am 
to 5:00 pm (ACTA’s local time), Monday - Friday (except holidays). Arctic IT offers 24/7 support services 
for ACTA’s requests scheduled to be performed outside of standard business hours or for an ACTA-
declared support “Emergency.” As a part of ArcticAscend, an Account Manager will be assigned who will 
be responsible for managing the relationship between ACTA and Arctic IT, overseeing the support team 
assigned, and serving as an escalation point as needed. ArcticAscend support includes the following 
features: 

• Maintenance – On-going application updates, including patching to resolve known issues, indexing of 
the database, and keeping the application in top condition for ACTA end users. 

• Application Upgrades - Sparkrock 365 provides upgrade releases four times per year (once every 
quarter). The upgrades are performed seamlessly during off-hours to avoid interruptions to normal 
business operations. The timing and implementation of product upgrades can be controlled by ACTA. 
All specifications for product upgrades are provide in Sparkrock’s Customer Success Center 
(https://success.sparkrock.com). Links to release notes are provided there with details concerning each 
upgrade. 

• Application Support – Unlimited remote phone/email support for tier-2 break/fix and general how-to 
questions for the ACTA solution as sold and implemented by Arctic IT. 

• Year-1 Refresher Training – Arctic IT has determined that after a period of initial use, most end users 
benefit from a review of the initial training. This “refresher training” will allow end users to ask 
questions, re-learn the best steps for completing common tasks, and provide additional knowledge after 
they have become comfortable and familiar with the application. The Arctic IT Account Manager will 
work with ACTA to schedule a 1-week end user refresher training approximately 3 months after Go-
Live.  

• Ongoing Training – Periodic training is available throughout the year to help end users learn tips and 
tricks to become more efficient in the use of Sparkrock 365. ACTA will work with their Arctic IT 
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assigned Account Manager to identify those areas of the application which end users would benefit for 
additional training. Once a topic is identified for the training session, a date/time will be set and content 
created which will provide the most benefit to the end users. 

• Periodic Meetings and Status Reports – Arctic IT will conduct regular meetings with ACTA’s 
appointed contact on a mutually agreed upon schedule to provide ACTA insights into the status of the 
business applications operations. Arctic IT will provide ACTA with reports on open/closed cases, 
assumptions, and insight into areas that may improve ACTA’s business operations. 

• Strategic Planning – Annual appointment to review ACTA’s strategic goals for business applications 
and guidance from Arctic IT to develop a roadmap for implementation of new functionality, awareness 
of additional solutions and staying relevant with technology advancements. 

3.1.1. 3.5.1 Application Support 
Throughout the support process, our top of the line support ticketing system will keep both Arctic IT and 
ACTA up to date and drives the process to ticket resolution. The following is the flow of any support ticket 
created in our system. 

 

• ACTA will provide internal Tier-1 support to its end users. This enables ACTA to identify those users 
or issues that can be resolved by the internal IT department (e.g., Active Directory password resets). 

• User support tickets can be created via a phone call to our Support Center(s), email, chat, or through 
the Support Portal. 

• Email integration into the ticketing system allows for all communication to be included in the ticket – 
even end user (contact) responses will be captured so that all information on the ticket is retained. 

• When tickets are completed by support consultants, they are reviewed by leads/supervisors to ensure 
the ticket resolution is complete and fully documented prior to closing. We believe a Quality Assurance 
process strengthens our team, our process, and ultimately our service. 

Arctic IT will use our best efforts to resolve ACTA’s issues as expeditiously as possible. We will use remote 
support tools to assist ACTA’s employees with resolution where at all possible. 

4. Scope Exclusions 
Only items expressly listed in the SOW are included in this Scope. The Scope may change if Client requests 
additional or different products or services. Any changes in Scope will be managed in accordance with the 
Change Request procedures in of this SOW. The following items are expressly excluded from the Scope: 

• The following Sparkrock 365 modules and functionality are not in Scope: 
o Payroll 
o Human Resources 



o Time Entry and Scheduling
o Multi-currency
o Inventory and Warehouse Management
o Manufacturing

• Tracking of Bonds and Debts outside of GL entries and balances
• Solver Budget and Forecasting for complex budget preparations and “what-if” analysis.  This can 

be implemented at a later date as part of a separate project.
• Custom integrations
• Custom invoice validation rules
• Custom development beyond that specified in Section 2
• Chart of accounts re-design assistance
• Additional Field Level Security
• Additional Charts and Dashboards other than what is included out of the box
• Custom Reports (SSRS or Word/Excel/Email Templates/PowerBI)
• Other Office 365 applications or integrations beyond what is natively included in D365
• Project or Engagement planning for areas outside of the defined scope for this SOW
• Microsoft software and third-party software not specified in this SOW
• Business process definition or re‐engineering not related to scope

• Creation of help and support documentation beside the standard documentation that is provided by 
Microsoft other than what is indicated in this SOW

• Organizational Change Management
• IT/Administrator training on D365 customization
• Consulting Services outside the Scope of this SOW shall be billed to Client at Contract Rates 

or under a separate Fixed Fee SOW.



5. Limitation of Liability 
Each Party’s total maximum aggregate cumulative liability to the other Party under this SOW for all claims, 
demands, causes of action, lawsuits, judgments, damages, costs, expenses, liquidated damages and losses 
(collectively “Claims”) in relation to or arising under this SOW shall not exceed $2,000,000. However, this 
limitation of liability shall not apply to claims relating to injuries to persons, property damage, any 
intellectual property infringement claims, or ACTA’s obligation to pay any undisputed amounts due under 
this SOW; and liability for claims for exposure of confidential information or loss of data shall be capped 
at $5,000,000.  

To the maximum extent permitted by applicable law, except for injuries to persons, property damage, 
exposure of confidential information, intellectual property claims or loss of data, neither ACTA nor Arctic 
IT shall be liable for any indirect, consequential (including damages for business interruption), special, 
punitive, exemplary or incidental damages, or damages for loss of profits, goodwill, anticipated savings or 
revenues, arising in relation to or under this SOW (“Consequential Damages”), even if advised of the 
possibility of such damages or if the possibility of such damages was reasonably foreseeable. Any such 
Consequential Damages shall be subject to the limits set forth in the preceding paragraph. 

Arctic IT makes no warranty, and accepts no obligation, liability or responsibility, with regard to the 
performance of any product, service or obligation to the extent caused by Microsoft Corporation or any 
other third party (other than subcontractors engaged by Arctic IT), or for any act, omission or delay of 
ACTA with regard to any dependency of Arctic IT in performing its obligations under this SOW. 

Arctic IT represents and warrants that the Services it performs with its personnel and employees shall be 
performed in a competent and workmanlike manner. If ACTA notifies Arctic IT, in writing (email is 
acceptable) and in reasonable detail, of the nature and extent of a failure in Service within thirty (30) days 
after the completion of the applicable Service(s), Arctic IT shall re-perform or cure any portion of such 
Service(s) that fails to satisfy the foregoing limited warranty. If Arctic IT determines that it is unable to re-
perform or cure the Service(s) in a manner that complies with the foregoing warranty through the exercise 
of Best Efforts, Arctic IT shall, at its discretion, refund to ACTA the fee(s) paid for the portion of the 
Service(s) which failed to meet such warranty standard. The foregoing remedies of re-performance, cure or 
discretionary refund of fee(s) shall be ACTA’s sole and exclusive remedy for any Arctic IT breach of 
warranty under this SOW. 

As part of this Scope of Work Arctic IT is providing the software subscriptions and license agreements for 
both Microsoft and Sparkrock, respectively. These software providers are defined as Third Parties to both 
Arctic IT and ACTA. 

 

6. Scope of Work Exhibits 
1) Microsoft Customer Agreement 
2) Sparkrock Customer Agreement 
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WKRVH�YHUVLRQV�DUH�UHOHDVHG�� )RU�PHWHUHG� 3URGXFWV�ELOOHG�SHULRGLFDOO\�EDVHG�RQ�XVDJH�� WKH�
8VH�5LJKWV�LQ�HIIHFW�DW�WKH�VWDUW�RI�HDFK�ELOOLQJ�SHULRG�ZLOO�DSSO\�GXULQJ� WKDW�SHULRG� 0LFURVRIW�
PD\�XSGDWH� WKH�8VH�5LJKWV�SHULRGLFDOO\��EXW�PDWHULDO� DGYHUVH� FKDQJHV� IRU�D�SDUWLFXODU�
YHUVLRQ�ZLOO�QRW�DSSO\�GXULQJ� WKH�DSSOLFDEOH� OLFHQVH��VXEVFULSWLRQ��RU�ELOOLQJ�SHULRG�

&XVWRPHU�ZLOO�FRQWURO� DFFHVV�WR�DQG�XVH�RI�WKH�3URGXFWV�E\�(QG�8VHUV�DQG�LV�
UHVSRQVLEOH� IRU�DQ\�XVH�RI�WKH�3URGXFWV�WKDW�GRHV�QRW�FRPSO\�ZLWK WKLV�$JUHHPHQW�

&XVWRPHU�PD\�RUGHU 3URGXFWV IRU�XVH E\ LWV�$IILOLDWHV� ,I�LW�GRHV��WKH�OLFHQVHV�
JUDQWHG� WR�&XVWRPHU�XQGHU� WKLV�$JUHHPHQW� ZLOO�DSSO\� WR�VXFK�$IILOLDWHV��EXW�&XVWRPHU�ZLOO�
KDYH�WKH�VROH�ULJKW�WR�HQIRUFH� WKLV�$JUHHPHQW� DJDLQVW�0LFURVRIW� &XVWRPHU�ZLOO�UHPDLQ�
UHVSRQVLEOH� IRU�DOO�REOLJDWLRQV�XQGHU� WKLV�$JUHHPHQW� DQG�IRU�LWV�$IILOLDWHV·�FRPSOLDQFH�ZLWK�
WKLV�$JUHHPHQW�

0LFURVRIW�UHVHUYHV�DOO�ULJKWV�QRW�H[SUHVVO\�JUDQWHG� LQ�WKLV�$JUHHPHQW��
3URGXFWV� DUH�SURWHFWHG�E\�FRS\ULJKW�DQG�RWKHU�LQWHOOHFWXDO�SURSHUW\� ODZV�DQG�LQWHUQDWLRQDO�
WUHDWLHV��1R�ULJKWV�ZLOO�EH�JUDQWHG� RU�LPSOLHG�E\�ZDLYHU�RU�HVWRSSHO� 5LJKWV�WR�DFFHVV�RU�XVH�D�
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3URGXFW�RQ�D�GHYLFH�GR�QRW�JLYH�&XVWRPHU�DQ\�ULJKW�WR�LPSOHPHQW�0LFURVRIW�SDWHQWV�RU�RWKHU�
0LFURVRIW�LQWHOOHFWXDO�SURSHUW\� LQ�WKH�GHYLFH�LWVHOI�RU�LQ�DQ\�RWKHU� VRIWZDUH�RU�GHYLFHV�

([FHSW�DV�H[SUHVVO\�SHUPLWWHG� LQ�WKLV�$JUHHPHQW� RU�3URGXFW�GRFXPHQWDWLRQ��
&XVWRPHU�PXVW�QRW��DQG� LV�QRW�OLFHQVHG�WR��

��� UHYHUVH�HQJLQHHU�� GHFRPSLOH� RU�GLVDVVHPEOH�DQ\�3URGXFW��RU�DWWHPSW� WR�GR�VR�

��� LQVWDOO�RU�XVH�QRQ�0LFURVRIW�VRIWZDUH�RU�WHFKQRORJ\�LQ�DQ\�ZD\�WKDW�ZRXOG�VXEMHFW�
0LFURVRIW·V�LQWHOOHFWXDO�SURSHUW\� RU�WHFKQRORJ\�WR�DQ\�RWKHU� OLFHQVH�WHUPV�

��� ZRUN�DURXQG�DQ\�WHFKQLFDO�OLPLWDWLRQV�LQ�D�3URGXFW�RU�UHVWULFWLRQV�LQ�3URGXFW�
GRFXPHQWDWLRQ�

��� VHSDUDWH� DQG� UXQ�SDUWV�RI�D�3URGXFW�RQ�PRUH�WKDQ�RQH�GHYLFH�

��� XSJUDGH� RU�GRZQJUDGH� SDUWV�RI�D�3URGXFW� DW GLIIHUHQW�WLPHV�

��� WUDQVIHU�SDUWV�RI�D�3URGXFW� VHSDUDWHO\�� RU

��� GLVWULEXWH�� VXEOLFHQVH��UHQW�� OHDVH��RU�OHQG�DQ\�3URGXFWV�� LQ�ZKROH�RU�LQ�SDUW��RU�XVH�WKHP�
WR�RIIHU�KRVWLQJ�VHUYLFHV�WR�D�WKLUG�SDUW\�

&XVWRPHU�PD\�RQO\ WUDQVIHU� IXOO\�SDLG� SHUSHWXDO� OLFHQVHV�WR����� DQ�
$IILOLDWH�RU����� D�WKLUG�SDUW\�VROHO\�LQ�FRQQHFWLRQ�ZLWK�WKH�WUDQVIHU�RI�KDUGZDUH WR�ZKLFK� RU�
HPSOR\HHV� WR�ZKRP� WKH�OLFHQVHV�KDYH�EHHQ�DVVLJQHG�DV�SDUW�RI��D�� D�GLYHVWLWXUH�RI�DOO�RU�
SDUW�RI�DQ�$IILOLDWH�RU��E��D�PHUJHU� LQYROYLQJ�&XVWRPHU�RU�DQ�$IILOLDWH��8SRQ�VXFK�WUDQVIHU��
&XVWRPHU�PXVW�XQLQVWDOO�DQG�GLVFRQWLQXH�XVLQJ�WKH�OLFHQVHG�3URGXFW� DQG�UHQGHU� DQ\�FRSLHV�
XQXVDEOH��&XVWRPHU�PXVW�QRWLI\�0LFURVRIW�RI�D�/LFHQVH�WUDQVIHU� DQG�SURYLGH� WKH�WUDQVIHUHH� D�
FRS\�RI�WKHVH�*HQHUDO� 7HUPV�� WKH�DSSOLFDEOH�8VH�5LJKWV�DQG�DQ\�RWKHU�GRFXPHQWV�QHFHVVDU\�
WR�VKRZ�WKH�VFRSH��SXUSRVH�DQG� OLPLWDWLRQV�RI�WKH�OLFHQVHV�WUDQVIHUUHG� $WWHPSWHG� OLFHQVH�
WUDQVIHUV� WKDW�GR�QRW�FRPSO\�ZLWK�WKLV�VHFWLRQ DUH� YRLG�

&XVWRPHU�DJUHHV� WKDW�LI�LW�LV�SXUFKDVLQJ�DFDGHPLF��JRYHUQPHQW� RU�
QRQSURILW� RIIHUV��&XVWRPHU�PHHWV�WKH�UHVSHFWLYH� HOLJLELOLW\�UHTXLUHPHQWV�
�KWWSV���DND�PV�HOLJLEOLW\GHILQLWLRQ��� 0LFURVRIW�UHVHUYHV� WKH�ULJKW�WR�YHULI\�HOLJLELOLW\�DQG�
VXVSHQG�SURGXFW�XVH�LI�UHTXLUHPHQWV� DUH�QRW�PHW�

1RQ�0LFURVRIW�3URGXFWV� DUH�SURYLGHG�XQGHU� VHSDUDWH� WHUPV�E\�WKH�3XEOLVKHUV�RI�VXFK�SURGXFWV�� �
&XVWRPHU�ZLOO�KDYH�DQ�RSSRUWXQLW\� WR�UHYLHZ�WKRVH�WHUPV�SULRU�WR�SODFLQJ�DQ�RUGHU IRU�D�1RQ�
0LFURVRIW�3URGXFW� WKURXJK� D�0LFURVRIW�RQOLQH�VWRUH�RU�2QOLQH� 6HUYLFH��0LFURVRIW�LV�QRW�D�SDUW\� WR�
WKH�WHUPV�EHWZHHQ� &XVWRPHU�DQG�WKH�3XEOLVKHU� 0LFURVRIW�PD\�SURYLGH�&XVWRPHU·V� FRQWDFW�
LQIRUPDWLRQ�DQG�WUDQVDFWLRQ�GHWDLOV�WR�WKH�3XEOLVKHU� 0LFURVRIW�PDNHV�QR�ZDUUDQWLHV� DQG�
DVVXPHV�QR�UHVSRQVLELOLW\�RU�OLDELOLW\�ZKDWVRHYHU� IRU�1RQ�0LFURVRIW�3URGXFWV��&XVWRPHU� LV�VROHO\�
UHVSRQVLEOH� IRU LWV�XVH�RI DQ\�1RQ�0LFURVRIW�3URGXFW�
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&XVWRPHU�PXVW�NHHS�UHFRUGV� UHODWLQJ� WR�3URGXFWV� LW�DQG�LWV�$IILOLDWHV�XVH�RU�GLVWULEXWH��$W�
0LFURVRIW·V�H[SHQVH��0LFURVRIW�PD\�YHULI\�&XVWRPHU·V� DQG�LWV�$IILOLDWHV·�FRPSOLDQFH�ZLWK�WKLV�
$JUHHPHQW� DW�DQ\�WLPH�XSRQ����GD\V·�QRWLFH��7R�GR�VR��0LFURVRIW�PD\�HQJDJH�DQ�LQGHSHQGHQW�
DXGLWRU �XQGHU�QRQGLVFORVXUH REOLJDWLRQV� RU�DVN�&XVWRPHU� WR�FRPSOHWH� D�VHOI�DXGLW�SURFHVV��
&XVWRPHU�PXVW�SURPSWO\�SURYLGH�DQ\�LQIRUPDWLRQ DQG�GRFXPHQWV WKDW�0LFURVRIW�RU�WKH�DXGLWRU�
UHDVRQDEO\� UHTXHVWV� UHODWHG� WR�WKH�YHULILFDWLRQ DQG DFFHVV�WR�V\VWHPV�UXQQLQJ� WKH�3URGXFWV� ,I�
YHULILFDWLRQ�RU�VHOI�DXGLW�UHYHDOV�DQ\�XQOLFHQVHG�XVH��&XVWRPHU�PXVW� ZLWKLQ����GD\V� RUGHU�
VXIILFLHQW�OLFHQVHV�WR�FRYHU�WKH�SHULRG�RI�LWV�XQOLFHQVHG�XVH��:LWKRXW�OLPLWLQJ�0LFURVRIW·V�RWKHU�
UHPHGLHV�� LI�XQOLFHQVHG�XVH�LV����RU�PRUH RI�&XVWRPHU·V� WRWDO�XVH RI�DOO�3URGXFWV��&XVWRPHU�
PXVW�UHLPEXUVH� 0LFURVRIW�IRU�LWV FRVWV�LQFXUUHG� LQ�YHULILFDWLRQ�DQG�DFTXLUH� VXIILFLHQW�OLFHQVHV WR�
FRYHU�LWV XQOLFHQVHG XVH DW������RI�WKH WKHQ�FXUUHQW &XVWRPHU�SULFH RU�WKH�PD[LPXP� DOORZHG�
XQGHU� DSSOLFDEOH� ODZ��LI OHVV��$OO�LQIRUPDWLRQ�DQG� UHSRUWV� UHODWHG� WR�WKH�YHULILFDWLRQ�SURFHVV�ZLOO�
EH�&RQILGHQWLDO� ,QIRUPDWLRQ�DQG�XVHG�VROHO\�WR�YHULI\�FRPSOLDQFH�

&XVWRPHU�FRQVHQWV�WR�WKH�SURFHVVLQJ�RI�3HUVRQDO�'DWD E\�0LFURVRIW�DQG�LWV
$IILOLDWHV� DQG�WKHLU UHVSHFWLYH� DJHQWV DQG VXEFRQWUDFWRUV� DV�SURYLGHG� LQ�WKLV�$JUHHPHQW��
%HIRUH�SURYLGLQJ� 3HUVRQDO�'DWD WR�0LFURVRIW� &XVWRPHU�ZLOO�REWDLQ�DOO�UHTXLUHG� FRQVHQWV�IURP�
WKLUG�SDUWLHV� �LQFOXGLQJ�&XVWRPHU·V� FRQWDFWV��3DUWQHUV�� GLVWULEXWRUV�� DGPLQLVWUDWRUV�� DQG�
HPSOR\HHV�� XQGHU� DSSOLFDEOH�SULYDF\�DQG�GDWD�SURWHFWLRQ� ODZV�

7R�WKH�H[WHQW�SHUPLWWHG� E\�DSSOLFDEOH� ODZ��3HUVRQDO�'DWD
FROOHFWHG�XQGHU� WKLV�$JUHHPHQW� PD\�EH� WUDQVIHUUHG�� VWRUHG�DQG�SURFHVVHG� LQ�WKH�8QLWHG�
6WDWHV�RU�DQ\�RWKHU�FRXQWU\�LQ�ZKLFK�0LFURVRIW�RU�LWV�$IILOLDWHV��RU WKHLU�UHVSHFWLYH� DJHQWV�DQG�
VXEFRQWUDFWRUV� PDLQWDLQ� IDFLOLWLHV� 0LFURVRIW�ZLOO�DELGH�E\�WKH�UHTXLUHPHQWV� RI�(XURSHDQ�
(FRQRPLF�$UHD�DQG�6ZLVV�GDWD�SURWHFWLRQ�ODZ�UHJDUGLQJ� WKH�FROOHFWLRQ��XVH��WUDQVIHU��
UHWHQWLRQ�� DQG�RWKHU�SURFHVVLQJ�RI�3HUVRQDO�'DWD IURP�WKH�(XURSHDQ� (FRQRPLF�$UHD�DQG�
6ZLW]HUODQG�

´&RQILGHQWLDO�,QIRUPDWLRQµ� LV�QRQ�SXEOLF� LQIRUPDWLRQ� WKDW�LV�
GHVLJQDWHG� ´FRQILGHQWLDOµ� RU�WKDW�D�UHDVRQDEOH� SHUVRQ� VKRXOG�XQGHUVWDQG� LV�FRQILGHQWLDO��
LQFOXGLQJ��EXW�QRW�OLPLWHG�WR� &XVWRPHU�'DWD��WKH�WHUPV�RI�WKLV�$JUHHPHQW� DQG�&XVWRPHU·V�
DFFRXQW�DXWKHQWLFDWLRQ� FUHGHQWLDOV��&RQILGHQWLDO� ,QIRUPDWLRQ�GRHV�QRW�LQFOXGH�LQIRUPDWLRQ�
WKDW���� EHFRPHV�SXEOLFO\�DYDLODEOH�ZLWKRXW�D�EUHDFK�RI�D�FRQILGHQWLDOLW\�REOLJDWLRQ� ��� WKH�
UHFHLYLQJ�SDUW\�UHFHLYHG� ODZIXOO\�IURP�DQRWKHU� VRXUFH�ZLWKRXW�D�FRQILGHQWLDOLW\�REOLJDWLRQ�
��� LV�LQGHSHQGHQWO\� GHYHORSHG� RU���� LV�D�FRPPHQW�RU�VXJJHVWLRQ�YROXQWHHUHG� DERXW� WKH�
RWKHU�SDUW\·V�EXVLQHVV��SURGXFWV�RU�VHUYLFHV�

(DFK�SDUW\�ZLOO�WDNH�UHDVRQDEOH� VWHSV�WR�SURWHFW�WKH�
RWKHU·V�&RQILGHQWLDO�,QIRUPDWLRQ�DQG�ZLOO�XVH�WKH�RWKHU�SDUW\·V�&RQILGHQWLDO� ,QIRUPDWLRQ�RQO\�
IRU�SXUSRVHV�RI�WKH�SDUWLHV·�EXVLQHVV�UHODWLRQVKLS��1HLWKHU�SDUW\�ZLOO�GLVFORVH�&RQILGHQWLDO�
,QIRUPDWLRQ� WR�WKLUG�SDUWLHV��H[FHSW� WR LWV 5HSUHVHQWDWLYHV�� DQG�WKHQ�RQO\�RQ�D�QHHG�WR�
NQRZ�EDVLV�XQGHU�QRQGLVFORVXUH�REOLJDWLRQV�DW�OHDVW�DV�SURWHFWLYH� DV�WKLV�$JUHHPHQW�� (DFK�
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SDUW\�UHPDLQV� UHVSRQVLEOH� IRU�WKH�XVH�RI�&RQILGHQWLDO� ,QIRUPDWLRQ�E\�LWV�5HSUHVHQWDWLYHV�
DQG��LQ�WKH�HYHQW�RI�GLVFRYHU\�RI�DQ\�XQDXWKRUL]HG� XVH�RU�GLVFORVXUH��PXVW�SURPSWO\�QRWLI\�
WKH�RWKHU�SDUW\� 7KH�2QOLQH� 6HUYLFHV�7HUPV�PD\�SURYLGH�DGGLWLRQDO� WHUPV� UHJDUGLQJ� WKH�
GLVFORVXUH�DQG�XVH�RI�&XVWRPHU�'DWD�

$�SDUW\�PD\�GLVFORVH�WKH�RWKHU·V�&RQILGHQWLDO� ,QIRUPDWLRQ� LI�
UHTXLUHG� E\�ODZ��EXW�RQO\�DIWHU�LW�QRWLILHV�WKH�RWKHU�SDUW\� �LI�OHJDOO\�SHUPLVVLEOH�� WR�HQDEOH� WKH�
RWKHU�SDUW\�WR�VHHN�D�SURWHFWLYH�RUGHU�

1HLWKHU�SDUW\�LV�UHTXLUHG� WR�UHVWULFW�ZRUN�DVVLJQPHQWV�RI�LWV�
5HSUHVHQWDWLYHV� ZKR�KDYH�KDG�DFFHVV�WR�&RQILGHQWLDO� ,QIRUPDWLRQ�� (DFK�SDUW\� DJUHHV� WKDW�WKH�
XVH�RI�LQIRUPDWLRQ� UHWDLQHG� LQ�5HSUHVHQWDWLYHV·� XQDLGHG� PHPRULHV� LQ�WKH�GHYHORSPHQW� RU�
GHSOR\PHQW� RI�WKH�SDUWLHV·� UHVSHFWLYH�SURGXFWV�RU�VHUYLFHV�GRHV�QRW�FUHDWH� OLDELOLW\ XQGHU�
WKLV�$JUHHPHQW� RU�WUDGH� VHFUHW�ODZ��DQG�HDFK�SDUW\�DJUHHV� WR�OLPLW�ZKDW�LW�GLVFORVHV�WR�WKH�
RWKHU� DFFRUGLQJO\�

7KHVH�REOLJDWLRQV�DSSO\�����IRU�&XVWRPHU�'DWD� XQWLO�
LW�LV�GHOHWHG� IURP�WKH�2QOLQH� 6HUYLFHV� DQG�����IRU�DOO�RWKHU�&RQILGHQWLDO� ,QIRUPDWLRQ� IRU�D�
SHULRG�RI�ILYH�\HDUV�DIWHU�D�SDUW\�UHFHLYHV� WKH�&RQILGHQWLDO� ,QIRUPDWLRQ�

0LFURVRIW�ZDUUDQWV� WKDW�HDFK�2QOLQH�6HUYLFH�ZLOO�SHUIRUP� LQ�DFFRUGDQFH�
ZLWK�WKH�DSSOLFDEOH� 6/$�GXULQJ�&XVWRPHU·V�XVH��&XVWRPHU·V� UHPHGLHV� IRU�EUHDFK�RI�WKLV�
ZDUUDQW\� DUH� GHVFULEHG� LQ�WKH�6/$�

0LFURVRIW�ZDUUDQWV� WKDW�WKH�6RIWZDUH� YHUVLRQ� WKDW�LV�FXUUHQW DW�WKH�WLPH ZLOO�
SHUIRUP� VXEVWDQWLDOO\�DV�GHVFULEHG� LQ�WKH�DSSOLFDEOH� 3URGXFW�GRFXPHQWDWLRQ� IRU�RQH�\HDU
IURP�WKH�GDWH &XVWRPHU� DFTXLUHV�D�OLFHQVH IRU�WKDW�YHUVLRQ�� ,I�LW�GRHV�QRW��DQG�&XVWRPHU�
QRWLILHV�0LFURVRIW�ZLWKLQ�WKH�ZDUUDQW\� WHUP��0LFURVRIW�ZLOO�� DW�LWV�RSWLRQ���D� UHWXUQ� WKH�
SULFH�&XVWRPHU�SDLG�IRU�WKH�6RIWZDUH� OLFHQVH�RU��E� UHSDLU�RU�UHSODFH� WKH�6RIWZDUH�

7KH�UHPHGLHV�DERYH�DUH�&XVWRPHU·V�VROH�UHPHGLHV� IRU�EUHDFK�RI�WKH�ZDUUDQWLHV� LQ�WKLV�VHFWLRQ��
&XVWRPHU�ZDLYHV�DQ\�ZDUUDQW\� FODLPV�QRW�PDGH� GXULQJ� WKH�ZDUUDQW\�SHULRG�

7KH�ZDUUDQWLHV� LQ�WKLV�$JUHHPHQW� GR�QRW�DSSO\�WR�SUREOHPV�FDXVHG�E\�DFFLGHQW��
DEXVH� RU�XVH�LQFRQVLVWHQW�ZLWK�WKLV�$JUHHPHQW�� LQFOXGLQJ� IDLOXUH�WR�PHHW�PLQLPXP�V\VWHP�
UHTXLUHPHQWV�� 7KHVH�ZDUUDQWLHV� GR�QRW�DSSO\� WR�IUHH�� WULDO��SUHYLHZ�� RU�SUHUHOHDVH� SURGXFWV��
RU�WR�FRPSRQHQWV�RI�3URGXFWV�WKDW�&XVWRPHU� LV�SHUPLWWHG� WR�UHGLVWULEXWH�

F�
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7KH�SDUWLHV�ZLOO�GHIHQG�HDFK�RWKHU� DJDLQVW�WKH�WKLUG�SDUW\� FODLPV�GHVFULEHG� LQ�WKLV�VHFWLRQ�DQG�
ZLOO�SD\�WKH�DPRXQW�RI�DQ\�UHVXOWLQJ�DGYHUVH� ILQDO�MXGJPHQW�RU�DSSURYHG� VHWWOHPHQW��EXW�RQO\�LI�
WKH�GHIHQGLQJ�SDUW\� LV�SURPSWO\�QRWLILHG�LQ�ZULWLQJ�RI�WKH�FODLP�DQG�KDV�WKH�ULJKW�WR�FRQWURO�WKH�
GHIHQVH�DQG�DQ\�VHWWOHPHQW�RI�LW��7KH�SDUW\�EHLQJ�GHIHQGHG� PXVW�SURYLGH� WKH�GHIHQGLQJ� SDUW\�
ZLWK�DOO�UHTXHVWHG� DVVLVWDQFH��LQIRUPDWLRQ�� DQG�DXWKRULW\��7KH�GHIHQGLQJ� SDUW\�ZLOO�UHLPEXUVH�
WKH�RWKHU�SDUW\� IRU�UHDVRQDEOH�RXW�RI�SRFNHW�H[SHQVHV� LW�LQFXUV�LQ�SURYLGLQJ�DVVLVWDQFH��7KLV�
VHFWLRQ�GHVFULEHV�WKH�SDUWLHV·� VROH�UHPHGLHV� DQG�HQWLUH� OLDELOLW\�IRU�VXFK�FODLPV�

0LFURVRIW�ZLOO�GHIHQG�&XVWRPHU�DJDLQVW�DQ\�WKLUG�SDUW\� FODLP�WR�WKH�H[WHQW� LW�
DOOHJHV�WKDW�D�3URGXFW�PDGH�DYDLODEOH�E\�0LFURVRIW�IRU�D�IHH�DQG�XVHG�ZLWKLQ�WKH�VFRSH�RI�WKH�
OLFHQVH�JUDQWHG�XQGHU� WKLV�$JUHHPHQW� �XQPRGLILHG� IURP�WKH�IRUP SURYLGHG�E\�0LFURVRIW�DQG�
QRW�FRPELQHG�ZLWK�DQ\WKLQJ�HOVH���PLVDSSURSULDWHV� D�WUDGH� VHFUHW�RU�GLUHFWO\�LQIULQJHV�D�
SDWHQW�� FRS\ULJKW�� WUDGHPDUN� RU�RWKHU�SURSULHWDU\� ULJKW�RI�D�WKLUG�SDUW\� ,I�0LFURVRIW�LV�
XQDEOH� WR�UHVROYH� D�FODLP�RI�PLVDSSURSULDWLRQ� RU�LQIULQJHPHQW�� LW�PD\�� DW�LWV�RSWLRQ�� HLWKHU�
����PRGLI\�RU�UHSODFH� WKH�3URGXFW�ZLWK�D�IXQFWLRQDO�HTXLYDOHQW�RU�����WHUPLQDWH� &XVWRPHU·V�
OLFHQVH�DQG�UHIXQG�DQ\�OLFHQVH�IHHV��OHVV�GHSUHFLDWLRQ� IRU�SHUSHWXDO� OLFHQVHV���LQFOXGLQJ�
DPRXQWV�SDLG�LQ�DGYDQFH� IRU�XQXVHG�FRQVXPSWLRQ� IRU�DQ\�XVDJH�SHULRG�DIWHU� WKH�
WHUPLQDWLRQ�GDWH��0LFURVRIW�ZLOO�QRW�EH�OLDEOH�IRU�DQ\�FODLPV�RU�GDPDJHV�GXH�WR�&XVWRPHU·V�
FRQWLQXHG�XVH�RI�D�3URGXFW� DIWHU�EHLQJ�QRWLILHG�WR�VWRS�GXH�WR�D�WKLUG�SDUW\� FODLP�

7R�WKH�H[WHQW�SHUPLWWHG�E\�DSSOLFDEOH� ODZ��&XVWRPHU�ZLOO�GHIHQG�0LFURVRIW�DQG�
LWV�$IILOLDWHV�DJDLQVW�DQ\�WKLUG�SDUW\� FODLP�WR�WKH�H[WHQW� LW�DOOHJHV�WKDW������ DQ\�&XVWRPHU�
'DWD�RU�1RQ�0LFURVRIW�3URGXFW KRVWHG�LQ�DQ�2QOLQH�6HUYLFH�E\�0LFURVRIW�RQ�&XVWRPHU
V�
EHKDOI�PLVDSSURSULDWHV� D�WUDGH� VHFUHW�RU�GLUHFWO\�LQIULQJHV�D�SDWHQW�� FRS\ULJKW�� WUDGHPDUN�� RU�
RWKHU�SURSULHWDU\� ULJKW�RI�D�WKLUG�SDUW\��RU�����&XVWRPHU·V�XVH�RI�DQ\�3URGXFW�� DORQH�RU�LQ�
FRPELQDWLRQ�ZLWK�DQ\WKLQJ�HOVH��YLRODWHV�WKH�ODZ�RU�KDUPV�D�WKLUG�SDUW\�

)RU�HDFK�3URGXFW�� HDFK�SDUW\·V�PD[LPXP��DJJUHJDWH� OLDELOLW\�WR�WKH�RWKHU�XQGHU� WKLV�$JUHHPHQW�
LV�OLPLWHG�WR�GLUHFW�GDPDJHV� ILQDOO\�DZDUGHG� LQ�DQ�DPRXQW�QRW�WR�H[FHHG� WKH�DPRXQWV�&XVWRPHU�
ZDV�UHTXLUHG� WR�SD\�IRU�WKH�3URGXFWV�GXULQJ WKH WHUP�RI�WKH DSSOLFDEOH OLFHQVHV��VXEMHFW�WR�WKH�
IROORZLQJ�

)RU�3URGXFWV�RUGHUHG� RQ�D�VXEVFULSWLRQ�EDVLV��0LFURVRIW·V�PD[LPXP� OLDELOLW\�
WR�&XVWRPHU� IRU�DQ\�LQFLGHQW�JLYLQJ�ULVH�WR�D�FODLP�ZLOO�QRW�H[FHHG� WKH�DPRXQW�&XVWRPHU�
SDLG�IRU�WKH�3URGXFW GXULQJ�WKH����PRQWKV�EHIRUH� WKH�LQFLGHQW�

)RU�3URGXFWV�SURYLGHG� IUHH�RI�FKDUJH�DQG�FRGH�WKDW�
&XVWRPHU� LV�DXWKRUL]HG� WR�UHGLVWULEXWH� WR�WKLUG�SDUWLHV�ZLWKRXW�VHSDUDWH� SD\PHQW� WR�
0LFURVRIW��0LFURVRIW·V�OLDELOLW\�LV�OLPLWHG�WR�GLUHFW�GDPDJHV� ILQDOO\�DZDUGHG�XS�WR�86�������

,Q�QR�HYHQW�ZLOO�HLWKHU�SDUW\�EH� OLDEOH�IRU�LQGLUHFW�� LQFLGHQWDO��VSHFLDO��SXQLWLYH��
RU�FRQVHTXHQWLDO�GDPDJHV�� RU�ORVV�RI�XVH��ORVV�RI�SURILWV��RU�LQWHUUXSWLRQ�RI�EXVLQHVV��
KRZHYHU� FDXVHG�RU�RQ�DQ\�WKHRU\�RI�OLDELOLW\�

G� 1R�OLPLWDWLRQ�RU�H[FOXVLRQV�ZLOO�DSSO\�WR�OLDELOLW\�DULVLQJ�RXW�RI�HLWKHU�SDUW\·V� ����
FRQILGHQWLDOLW\�REOLJDWLRQV� �H[FHSW�IRU�OLDELOLW\�UHODWHG� WR�&XVWRPHU�'DWD��ZKLFK�ZLOO�UHPDLQ�
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VXEMHFW�WR�WKH�OLPLWDWLRQV�DQG�H[FOXVLRQV�DERYH��� ����GHIHQVH�REOLJDWLRQV��RU�����YLRODWLRQ�RI�
WKH�RWKHU�SDUW\·V� LQWHOOHFWXDO�SURSHUW\� ULJKWV�

&XVWRPHU�PD\�DXWKRUL]H� D�3DUWQHU� WR�SODFH�RUGHUV�RQ�&XVWRPHU·V�EHKDOI�
DQG�PDQDJH� &XVWRPHU·V�SXUFKDVHV�E\�DVVRFLDWLQJ�WKH�3DUWQHU� ZLWK�LWV�DFFRXQW��,I�WKH�
3DUWQHU·V� GLVWULEXWLRQ�ULJKW�LV�WHUPLQDWHG�� &XVWRPHU�PXVW�VHOHFW DQ DXWKRUL]HG UHSODFHPHQW�
3DUWQHU RU�SXUFKDVH� GLUHFWO\�IURP�0LFURVRIW� 3DUWQHUV� DQG�RWKHU�WKLUG�SDUWLHV� DUH�QRW�DJHQWV�
RI�0LFURVRIW�DQG�DUH�QRW�DXWKRUL]HG� WR�HQWHU� LQWR�DQ\�DJUHHPHQW� ZLWK�&XVWRPHU�RQ�EHKDOI�RI�
0LFURVRIW�

,I�&XVWRPHU�SXUFKDVHV�2QOLQH�
6HUYLFHV�IURP�D�3DUWQHU RU�FKRRVHV�WR�SURYLGH�D�3DUWQHU� ZLWK�DGPLQLVWUDWRU� SULYLOHJHV�� WKDW�
3DUWQHU� ZLOO�EH�WKH�SULPDU\�DGPLQLVWUDWRU�RI�WKH�2QOLQH�6HUYLFHV�DQG�ZLOO�KDYH�DGPLQLVWUDWLYH�
SULYLOHJHV�DQG�DFFHVV�WR�&XVWRPHU� 'DWD DQG�$GPLQLVWUDWRU�'DWD��&XVWRPHU� FRQVHQWV�WR�
0LFURVRIW�DQG�LWV�$IILOLDWHV�SURYLGLQJ� WKH�3DUWQHU� ZLWK�&XVWRPHU� 'DWD�DQG�$GPLQLVWUDWRU�'DWD�
IRU�SXUSRVHV�RI�SURYLVLRQLQJ�� DGPLQLVWHULQJ�DQG� VXSSRUWLQJ� �DV�DSSOLFDEOH�� WKH�2QOLQH�
6HUYLFHV� 3DUWQHU� PD\�SURFHVV�VXFK�GDWD� DFFRUGLQJ WR�WKH�WHUPV�RI�3DUWQHU·V� DJUHHPHQW� ZLWK�
&XVWRPHU�� DQG� LWV SULYDF\�FRPPLWPHQWV�PD\�GLIIHU� IURP�0LFURVRIW·V��&XVWRPHU�DSSRLQWV�
3DUWQHU� DV�LWV�DJHQW�IRU�SXUSRVHV�RI�SURYLGLQJ�DQG� UHFHLYLQJ�QRWLFHV�DQG�RWKHU�
FRPPXQLFDWLRQV� WR�DQG� IURP�0LFURVRIW��&XVWRPHU�PD\ WHUPLQDWH� WKH�3DUWQHU·V�
DGPLQLVWUDWLYH�SULYLOHJHV DW�DQ\�WLPH�

&XVWRPHU·V�3DUWQHU�ZLOO�SURYLGH�GHWDLOV�RQ�VXSSRUW�
VHUYLFHV�DYDLODEOH�IRU�3URGXFWV�SXUFKDVHG�XQGHU� WKLV�DJUHHPHQW�� 6XSSRUW� VHUYLFHV�PD\�EH�
SHUIRUPHG� E\�3DUWQHU� RU�LWV�GHVLJQHH�� ZKLFK�LQ�VRPH�FDVHV�PD\�EH�0LFURVRIW�� ,I�&XVWRPHU�
SXUFKDVHV�3URIHVVLRQDO� 6HUYLFHV�XQGHU� WKLV�DJUHHPHQW�� WKH�SHUIRUPDQFH� RI�WKRVH�
3URIHVVLRQDO� 6HUYLFHV�ZLOO�EH�VXEMHFW�WR�WKH�WHUPV�DQG�FRQGLWLRQV�LQ�WKH�8VH 5LJKWV�

,I�&XVWRPHU�RUGHUV� IURP D�3DUWQHU� WKH�3DUWQHU�ZLOO�VHW�&XVWRPHU·V�SULFLQJ�DQG�SD\PHQW� WHUPV�
IRU�WKDW�RUGHU�� DQG�&XVWRPHU�ZLOO�SD\�WKH�DPRXQW�GXH�WR�WKH�3DUWQHU�� �3ULFLQJ�DQG�SD\PHQW�
WHUPV�UHODWHG� WR�RUGHUV�SODFHG�E\�&XVWRPHU�GLUHFWO\�ZLWK�0LFURVRIW�DUH�VHW�E\�0LFURVRIW��DQG�
&XVWRPHU�ZLOO�SD\�WKH�DPRXQW�GXH�DV�GHVFULEHG� LQ�WKLV�VHFWLRQ�

&XVWRPHU�PXVW�SURYLGH�D�SD\PHQW�PHWKRG�RU��LI�HOLJLEOH��FKRRVH�WR�EH�
LQYRLFHG�IRU�SXUFKDVHV�PDGH�RQ�LWV�DFFRXQW��%\�SURYLGLQJ�0LFURVRIW�ZLWK�D�SD\PHQW�PHWKRG��
&XVWRPHU� ����FRQVHQWV�WR�0LFURVRIW·V�XVH�RI�DFFRXQW�LQIRUPDWLRQ� UHJDUGLQJ� WKH�VHOHFWHG�
SD\PHQW�PHWKRG�SURYLGHG�E\�WKH�LVVXLQJ�EDQN RU�DSSOLFDEOH�SD\PHQW�QHWZRUN�� ���
UHSUHVHQWV� WKDW�LW�LV�DXWKRUL]HG� WR�XVH�WKDW�SD\PHQW�PHWKRG�DQG�WKDW�DQ\�SD\PHQW�
LQIRUPDWLRQ� LW�SURYLGHV� LV�WUXH�DQG�DFFXUDWH� ���� UHSUHVHQWV� WKDW�WKH�SD\PHQW�PHWKRG�ZDV�
HVWDEOLVKHG�DQG�LV�XVHG�SULPDULO\� IRU�FRPPHUFLDO�SXUSRVHV�DQG�QRW�IRU�SHUVRQDO�� IDPLO\�RU�
KRXVHKROG�XVH��DQG ����DXWKRUL]HV� 0LFURVRIW�WR�FKDUJH�&XVWRPHU�XVLQJ�WKDW�SD\PHQW�
PHWKRG� IRU�RUGHUV�XQGHU� WKLV�$JUHHPHQW�
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0LFURVRIW�PD\�LQYRLFH�HOLJLEOH�&XVWRPHUV� &XVWRPHU·V� DELOLW\�WR�HOHFW�SD\PHQW�E\�
LQYRLFH�LV VXEMHFW�WR�0LFURVRIW·V DSSURYDO�RI�&XVWRPHU·V� ILQDQFLDO�FRQGLWLRQ� &XVWRPHU�
DXWKRUL]HV� 0LFURVRIW�WR�REWDLQ�LQIRUPDWLRQ�DERXW�&XVWRPHU·V� ILQDQFLDO�FRQGLWLRQ��ZKLFK�PD\�
LQFOXGH�FUHGLW�UHSRUWV�� WR�DVVHVV�&XVWRPHU·V� HOLJLELOLW\�IRU�LQYRLFLQJ��8QOHVV�WKH�&XVWRPHU·V�
ILQDQFLDO�VWDWHPHQWV� DUH�SXEOLFO\�DYDLODEOH��&XVWRPHU�PD\�EH� UHTXLUHG� WR�SURYLGH� WKHLU�
EDODQFH� VKHHW��SURILW�DQG�ORVV�DQG� FDVK�IORZ�VWDWHPHQWV� WR�0LFURVRIW� &XVWRPHU�PD\�EH�
UHTXLUHG� WR�SURYLGH� VHFXULW\�LQ�D�IRUP�DFFHSWDEOH� WR�0LFURVRIW WR�EH�HOLJLEOH�IRU�LQYRLFLQJ�
0LFURVRIW PD\�ZLWKGUDZ &XVWRPHU·V� HOLJLELOLW\ DW�DQ\�WLPH DQG�IRU�DQ\�UHDVRQ� &XVWRPHU�
PXVW�SURPSWO\� QRWLI\�0LFURVRIW�RI�DQ\�FKDQJHV� LQ�LWV�FRPSDQ\�QDPH�RU�ORFDWLRQ�DQG�RI�DQ\�
VLJQLILFDQW�FKDQJHV�LQ�WKH�RZQHUVKLS�� VWUXFWXUH� RU�RSHUDWLRQDO� DFWLYLWLHV RI�WKH�RUJDQL]DWLRQ�

(DFK�LQYRLFH ZLOO�LGHQWLI\�WKH�DPRXQWV�SD\DEOH�E\�&XVWRPHU WR�
0LFURVRIW�IRU�WKH�SHULRG� FRUUHVSRQGLQJ� WR�WKH�LQYRLFH� &XVWRPHU�ZLOO�SD\�DOO�DPRXQWV�GXH
ZLWKLQ�WKLUW\������FDOHQGDU�GD\V�IROORZLQJ�WKH�LQYRLFH�GDWH�

0LFURVRIW�PD\��DW�LWV�RSWLRQ��DVVHVV�D�ODWH�IHH RQ�DQ\�SD\PHQWV� WR�0LFURVRIW�
WKDW DUH�PRUH� WKDQ�ILIWHHQ������ FDOHQGDU GD\V�SDVW�GXH DW�D�UDWH�RI�WZR�SHUFHQW� �����RI�WKH�
WRWDO�DPRXQW�SD\DEOH�� FDOFXODWHG�DQG�SD\DEOH�PRQWKO\��RU�WKH�KLJKHVW�DPRXQW� DOORZHG�E\
ODZ��LI�OHVV�

,I�D�VXEVFULSWLRQ�SHUPLWV� HDUO\�WHUPLQDWLRQ�DQG�&XVWRPHU� FDQFHOV�WKH�
VXEVFULSWLRQ EHIRUH� WKH�HQG�RI�WKH�VXEVFULSWLRQ�RU�ELOOLQJ�SHULRG��&XVWRPHU�PD\�EH�FKDUJHG�
D�FDQFHOODWLRQ IHH�

)RU�VXEVFULSWLRQV�WKDW�UHQHZ�DXWRPDWLFDOO\�� &XVWRPHU�DXWKRUL]HV�
0LFURVRIW�WR�FKDUJH�&XVWRPHU·V�SD\PHQW�PHWKRG�SHULRGLFDOO\� IRU�HDFK�VXEVFULSWLRQ�RU�
ELOOLQJ�SHULRG�XQWLO�WKH�VXEVFULSWLRQ�LV�WHUPLQDWHG�� %\�DXWKRUL]LQJ� UHFXUULQJ� SD\PHQWV��
&XVWRPHU�DXWKRUL]HV� 0LFURVRIW�WR�SURFHVV�VXFK�SD\PHQWV� DV�HLWKHU�HOHFWURQLF�GHELWV�RU�IXQG�
WUDQVIHUV��RU�DV�HOHFWURQLF�GUDIWV�IURP�WKH�GHVLJQDWHG� EDQN�DFFRXQW��LQ�WKH�FDVH�RI�
$XWRPDWHG� &OHDULQJ�+RXVH�RU�VLPLODU�GHELWV��� DV�FKDUJHV� WR�WKH�GHVLJQDWHG� FDUG�DFFRXQW��LQ�
WKH�FDVH�RI�FUHGLW�FDUG�RU�VLPLODU�SD\PHQWV�� �FROOHFWLYHO\��´(OHFWURQLF�3D\PHQWVµ��� ,I�DQ\�
SD\PHQW� LV�UHWXUQHG� XQSDLG�RU�LI�DQ\�FUHGLW� FDUG�RU�VLPLODU�WUDQVDFWLRQ�LV�UHMHFWHG�RU�GHQLHG��
0LFURVRIW�RU�LWV�VHUYLFH�SURYLGHUV� UHVHUYH� WKH�ULJKW�WR�FROOHFW�DQ\�DSSOLFDEOH� UHWXUQ� LWHP��
UHMHFWLRQ�RU�LQVXIILFLHQW�IXQGV�IHH�WR�WKH�PD[LPXP� H[WHQW�SHUPLWWHG� E\�DSSOLFDEOH� ODZ�DQG�
WR�SURFHVV�DQ\�VXFK�IHHV DV�DQ�(OHFWURQLF�3D\PHQW�RU�WR�LQYRLFH�&XVWRPHU� IRU�WKH�DPRXQW�
GXH�

0LFURVRIW�SULFHV�H[FOXGH DSSOLFDEOH� WD[HV�XQOHVV�LGHQWLILHG DV�WD[�LQFOXVLYH��,I�DQ\�
DPRXQWV� DUH�WR�EH�SDLG�WR�0LFURVRIW��&XVWRPHU� VKDOO�DOVR�SD\�DQ\�DSSOLFDEOH� YDOXH�DGGHG��
JRRGV�DQG�VHUYLFHV��VDOHV��JURVV�UHFHLSWV��RU�RWKHU� WUDQVDFWLRQ� WD[HV��IHHV��FKDUJHV��RU�
VXUFKDUJHV��RU�DQ\�UHJXODWRU\� FRVW�UHFRYHU\� VXUFKDUJHV�RU�VLPLODU�DPRXQWV�WKDW�DUH�RZHG�
XQGHU� WKLV�$JUHHPHQW� DQG� WKDW�0LFURVRIW�LV�SHUPLWWHG� WR�FROOHFW�IURP�&XVWRPHU��&XVWRPHU�
VKDOO�EH�UHVSRQVLEOH� IRU�DQ\�DSSOLFDEOH� VWDPS�WD[HV�DQG� IRU�DOO�RWKHU�WD[HV�WKDW�LW�LV�OHJDOO\�
REOLJDWHG� WR�SD\�LQFOXGLQJ�DQ\�WD[HV�WKDW�DULVH�RQ�WKH�GLVWULEXWLRQ�RU�SURYLVLRQ�RI�3URGXFWV�
E\�&XVWRPHU� WR�LWV�$IILOLDWHV��0LFURVRIW�VKDOO�EH�UHVSRQVLEOH� IRU�DOO WD[HV�EDVHG�XSRQ�LWV�QHW�
LQFRPH��JURVV�UHFHLSWV� WD[HV�LPSRVHG�LQ�OLHX�RI�WD[HV�RQ�LQFRPH�RU�SURILWV��DQG WD[HV�RQ�LWV�
SURSHUW\� RZQHUVKLS�
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,I�DQ\�WD[HV�DUH�UHTXLUHG� WR�EH�ZLWKKHOG�RQ�SD\PHQWV� LQYRLFHG�E\ 0LFURVRIW��&XVWRPHU�PD\�
GHGXFW� VXFK�WD[HV�IURP�WKH�DPRXQW�RZHG�DQG�SD\�WKHP�WR�WKH�DSSURSULDWH� WD[LQJ�DXWKRULW\��
EXW�RQO\�LI�&XVWRPHU�SURPSWO\�SURYLGHV�0LFURVRIW�DQ�RIILFLDO�UHFHLSW�IRU�WKRVH�ZLWKKROGLQJV�
DQG�RWKHU�GRFXPHQWV� UHDVRQDEO\� UHTXHVWHG� WR�DOORZ�0LFURVRIW�WR�FODLP�D�IRUHLJQ�WD[�FUHGLW�
RU�UHIXQG��&XVWRPHU�ZLOO�HQVXUH� WKDW�DQ\�WD[HV�ZLWKKHOG�DUH�PLQLPL]HG� WR�WKH�H[WHQW�
SRVVLEOH�XQGHU� DSSOLFDEOH� ODZ�

7KLV�$JUHHPHQW� LV�HIIHFWLYH�XQWLO�WHUPLQDWHG� E\�D�SDUW\�� DV�GHVFULEHG� EHORZ�

(LWKHU�SDUW\�PD\�WHUPLQDWH� WKLV�$JUHHPHQW� ZLWKRXW�FDXVH�RQ����
GD\V·�QRWLFH��7HUPLQDWLRQ� ZLWKRXW�FDXVH�ZLOO�QRW�DIIHFW�&XVWRPHU·V SHUSHWXDO� OLFHQVHV��DQG�
OLFHQVHV�JUDQWHG�RQ�D�VXEVFULSWLRQ�EDVLV�ZLOO�FRQWLQXH�IRU�WKH�GXUDWLRQ�RI�WKH�VXEVFULSWLRQ�
SHULRG�V��� VXEMHFW�WR�WKH�WHUPV�RI�WKLV�$JUHHPHQW�

:LWKRXW�OLPLWLQJ�RWKHU�UHPHGLHV� LW�PD\�KDYH��HLWKHU�SDUW\�PD\�
WHUPLQDWH� WKLV�$JUHHPHQW� RQ����GD\V·�QRWLFH�IRU�PDWHULDO�EUHDFK� LI�WKH�RWKHU� SDUW\�IDLOV�WR�
FXUH�WKH�EUHDFK�ZLWKLQ�WKH����GD\�QRWLFH�SHULRG� 8SRQ�VXFK�WHUPLQDWLRQ�� WKH�IROORZLQJ�ZLOO�
DSSO\�
��� $OO�OLFHQVHV�JUDQWHG�XQGHU� WKLV�$JUHHPHQW� ZLOO�WHUPLQDWH� LPPHGLDWHO\� H[FHSW� IRU�IXOO\�

SDLG��SHUSHWXDO� OLFHQVHV��
��� $OO�DPRXQWV�GXH�XQGHU� DQ\�XQSDLG� LQYRLFHV�VKDOO�EHFRPH�GXH�DQG�SD\DEOH� LPPHGLDWHO\�

)RU�PHWHUHG� 3URGXFWV�ELOOHG�SHULRGLFDOO\�EDVHG�RQ�XVDJH�� &XVWRPHU�PXVW�LPPHGLDWHO\�
SD\�IRU�XQSDLG�XVDJH DV�RI�WKH�WHUPLQDWLRQ�GDWH�

��� ,I�0LFURVRIW�LV�LQ�EUHDFK�� &XVWRPHU�ZLOO�UHFHLYH� D�FUHGLW�IRU�DQ\�VXEVFULSWLRQ IHHV��
LQFOXGLQJ�DPRXQWV�SDLG�LQ�DGYDQFH� IRU�XQXVHG� FRQVXPSWLRQ� IRU�DQ\�XVDJH�SHULRG�DIWHU�
WKH�WHUPLQDWLRQ�GDWH�

0LFURVRIW�PD\�VXVSHQG�XVH�RI�DQ�2QOLQH� 6HUYLFH�ZLWKRXW�WHUPLQDWLQJ� WKLV�
$JUHHPHQW� GXULQJ� DQ\�SHULRG�RI�PDWHULDO� EUHDFK� 0LFURVRIW�ZLOO�JLYH�&XVWRPHU�QRWLFH�EHIRUH�
VXVSHQGLQJ�DQ�2QOLQH�6HUYLFH�ZKHQ�UHDVRQDEOH�

0LFURVRIW�PD\�PRGLI\��GLVFRQWLQXH� RU�WHUPLQDWH� D�
3URGXFW LQ�DQ\�FRXQWU\�RU�MXULVGLFWLRQ�ZKHUH� WKHUH� LV�DQ\�FXUUHQW�RU�IXWXUH�JRYHUQPHQW�
UHJXODWLRQ��REOLJDWLRQ� RU�RWKHU� UHTXLUHPHQW�� WKDW����� LV�QRW�JHQHUDOO\� DSSOLFDEOH� WR�
EXVLQHVVHV�RSHUDWLQJ� WKHUH� ����SUHVHQWV� D�KDUGVKLS� IRU�0LFURVRIW�WR�FRQWLQXH�RIIHULQJ�WKH
3URGXFW ZLWKRXW�PRGLILFDWLRQ� RU����� FDXVHV�0LFURVRIW�WR�EHOLHYH�WKHVH�WHUPV�RU�WKH�3URGXFW
PD\�FRQIOLFW�ZLWK�DQ\�VXFK�UHJXODWLRQ��REOLJDWLRQ� RU�UHTXLUHPHQW� ,I�0LFURVRIW�WHUPLQDWHV� D�
VXEVFULSWLRQ IRU�UHJXODWRU\� UHDVRQV��&XVWRPHU� ZLOO�UHFHLYH��DV�LWV�VROH�UHPHG\�� D�FUHGLW�IRU�
DQ\�VXEVFULSWLRQ IHHV��LQFOXGLQJ�DPRXQWV�SDLG�LQ�DGYDQFH�IRU�XQXVHG� FRQVXPSWLRQ� IRU�DQ\�
XVDJH�SHULRG�DIWHU� WKH�WHUPLQDWLRQ�GDWH�

7KH�SDUWLHV�DUH� LQGHSHQGHQW� FRQWUDFWRUV��&XVWRPHU�DQG�0LFURVRIW�
HDFK�PD\�GHYHORS�SURGXFWV� LQGHSHQGHQWO\� ZLWKRXW�XVLQJ�WKH�RWKHU·V�&RQILGHQWLDO�
,QIRUPDWLRQ�
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&XVWRPHU�LV�IUHH�WR�HQWHU� LQWR�DJUHHPHQWV� WR�OLFHQVH��XVH��DQG
SURPRWH� WKH�SURGXFWV� DQG VHUYLFHV RI RWKHUV�

0LFURVRIW�PD\�PRGLI\�WKLV�$JUHHPHQW IURP�WLPH�WR�WLPH��&KDQJHV� WR�WKH�8VH�
5LJKWV�ZLOO�DSSO\�DV�SURYLGHG� LQ�WKLV�$JUHHPHQW�� &KDQJHV� WR�RWKHU� WHUPV�ZLOO�QRW�DSSO\�XQWLO�
&XVWRPHU�DFFHSWV�WKHP��0LFURVRIW�PD\�UHTXLUH� &XVWRPHU� WR�DFFHSW UHYLVHG�RU�DGGLWLRQDO�
WHUPV EHIRUH�SURFHVVLQJ�D�QHZ�RUGHU� $Q\�DGGLWLRQDO�RU�FRQIOLFWLQJ�WHUPV�DQG�FRQGLWLRQV�
FRQWDLQHG� LQ�D SXUFKDVH�RUGHU� RU�RWKHUZLVH�SUHVHQWHG� E\�&XVWRPHU� DUH� H[SUHVVO\�UHMHFWHG�
DQG�ZLOO�QRW�DSSO\�

(LWKHU�SDUW\�PD\�DVVLJQ�WKLV�$JUHHPHQW� WR�DQ�$IILOLDWH��EXW�LW�PXVW�QRWLI\�WKH�
RWKHU�SDUW\�LQ�ZULWLQJ�RI�WKH�DVVLJQPHQW� &XVWRPHU� FRQVHQWV�WR�WKH�DVVLJQPHQW WR�DQ�
$IILOLDWH�RU�WKLUG�SDUW\��ZLWKRXW�SULRU� QRWLFH� RI�DQ\�ULJKWV�0LFURVRIW�PD\�KDYH XQGHU� WKLV�
$JUHHPHQW WR�UHFHLYH�SD\PHQW� DQG�HQIRUFH�&XVWRPHU
V�SD\PHQW� REOLJDWLRQV� DQG�DOO�
DVVLJQHHV�PD\�IXUWKHU� DVVLJQ�VXFK�ULJKWV ZLWKRXW�IXUWKHU� FRQVHQW� $Q\�RWKHU�SURSRVHG�
DVVLJQPHQW�RI�WKLV�$JUHHPHQW� PXVW�EH�DSSURYHG� E\�WKH�QRQ�DVVLJQLQJ�SDUW\� LQ�ZULWLQJ��
$VVLJQPHQW�ZLOO�QRW�UHOLHYH� WKH�DVVLJQLQJ�SDUW\�RI�LWV�REOLJDWLRQV�XQGHU� WKH�DVVLJQHG�
$JUHHPHQW�� $Q\�DWWHPSWHG� DVVLJQPHQW�ZLWKRXW�UHTXLUHG� DSSURYDO�ZLOO�EH�YRLG�

3URGXFWV�DUH�VXEMHFW�WR�8�6��H[SRUW� MXULVGLFWLRQ��&XVWRPHU�PXVW�FRPSO\�ZLWK�DOO�
DSSOLFDEOH� LQWHUQDWLRQDO� DQG�QDWLRQDO�ODZV��LQFOXGLQJ�WKH�8�6��([SRUW�$GPLQLVWUDWLRQ�
5HJXODWLRQV�� WKH�,QWHUQDWLRQDO� 7UDIILF�LQ�$UPV�5HJXODWLRQV�� DQG�HQG�XVHU�� HQG�XVH�DQG�
GHVWLQDWLRQ� UHVWULFWLRQV�E\�8�6�� DQG�RWKHU�JRYHUQPHQWV� UHODWHG� WR�0LFURVRIW�SURGXFWV��
VHUYLFHV��DQG�WHFKQRORJLHV�

,I�DQ\�SDUW RI WKLV�$JUHHPHQW� LV�KHOG�WR�EH�XQHQIRUFHDEOH�� WKH�UHVW RI�WKH�
$JUHHPHQW� ZLOO�UHPDLQ� LQ�IXOO�IRUFH�DQG�HIIHFW�

)DLOXUH�WR�HQIRUFH�DQ\�SURYLVLRQ�RI�WKLV�$JUHHPHQW� ZLOO�QRW�FRQVWLWXWH�D�ZDLYHU��$Q\�
ZDLYHU�PXVW�EH�LQ�ZULWLQJ�DQG�VLJQHG�E\�WKH�ZDLYLQJ�SDUW\�

7KLV�$JUHHPHQW� GRHV�QRW�FUHDWH� DQ\�WKLUG�SDUW\�EHQHILFLDU\�
ULJKWV H[FHSW�DV�H[SUHVVO\�SURYLGHG� E\�LWV�WHUPV�

$OO�SURYLVLRQV�VXUYLYH�WHUPLQDWLRQ� RI�WKLV�$JUHHPHQW� H[FHSW� WKRVH�UHTXLULQJ�
SHUIRUPDQFH� RQO\�GXULQJ� WKH�WHUP�RI�WKH�$JUHHPHQW�

1RWLFHV�PXVW�EH�LQ�ZULWLQJ�DQG�ZLOO�EH�WUHDWHG� DV�GHOLYHUHG�RQ�WKH�GDWH�UHFHLYHG�DW�
WKH�DGGUHVV�� GDWH�VKRZQ�RQ�WKH�UHWXUQ� UHFHLSW�� HPDLO�WUDQVPLVVLRQ�GDWH� RU�GDWH�RQ�WKH�
FRXULHU�RU�ID[�FRQILUPDWLRQ�RI�GHOLYHU\�� 1RWLFHV�WR�0LFURVRIW�PXVW�EH� VHQW�WR�WKH�IROORZLQJ�
DGGUHVV�

0LFURVRIW�&RUSRUDWLRQ
'HSW�������9ROXPH�/LFHQVLQJ
�����1HLO�5RDG�� 6XLWH����
5HQR��1HYDGD�����������
86$
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1RWLFHV�WR�&XVWRPHU�ZLOO�EH�VHQW�WR�WKH� LQGLYLGXDO�DW�WKH�DGGUHVV�&XVWRPHU� LGHQWLILHV�RQ�LWV�
DFFRXQW�DV LWV FRQWDFW IRU�QRWLFHV� 0LFURVRIW�PD\� VHQG�QRWLFHV�DQG�RWKHU LQIRUPDWLRQ� WR�
&XVWRPHU�E\�HPDLO RU�RWKHU�HOHFWURQLF� IRUP�

7KLV�$JUHHPHQW� ZLOO�EH�JRYHUQHG�E\�DQG�FRQVWUXHG� LQ�DFFRUGDQFH� ZLWK�WKH�
ODZV�RI�WKH�6WDWH�RI�:DVKLQJWRQ�DQG� IHGHUDO� ODZV�RI�WKH�8QLWHG�6WDWHV��7KH������8QLWHG�
1DWLRQV�&RQYHQWLRQ�RQ�&RQWUDFWV�IRU�WKH�,QWHUQDWLRQDO� 6DOH�RI�*RRGV�DQG� LWV�UHODWHG�
LQVWUXPHQWV�ZLOO�QRW�DSSO\�WR�WKLV�$JUHHPHQW�

:KHQ�EULQJLQJ�DQ\�DFWLRQ�DULVLQJ�XQGHU� WKLV�$JUHHPHQW�� WKH�SDUWLHV�
DJUHH� WR�WKH�IROORZLQJ�H[FOXVLYH�YHQXHV�

,I�0LFURVRIW�EULQJV�WKH�DFWLRQ��WKH�YHQXH�ZLOO�EH�ZKHUH�&XVWRPHU�KDV� LWV�KHDGTXDUWHUV�

,I�&XVWRPHU�EULQJV�WKH�DFWLRQ�DJDLQVW�0LFURVRIW�RU�DQ\�0LFURVRIW�$IILOLDWH�ORFDWHG�RXWVLGH�
RI�(XURSH�� WKH�YHQXH�ZLOO�EH�WKH�VWDWH�RU�IHGHUDO� FRXUWV�LQ�.LQJ�&RXQW\��6WDWH�RI�
:DVKLQJWRQ��86$�

,I�&XVWRPHU�EULQJV�WKH�DFWLRQ�DJDLQVW�0LFURVRIW�RU�DQ\ 0LFURVRIW�$IILOLDWH�ORFDWHG� LQ�
(XURSH�� DQG�QRW�DOVR�DJDLQVW�0LFURVRIW�RU�D�0LFURVRIW�$IILOLDWH�ORFDWHG�RXWVLGH�RI�(XURSH��
WKH�YHQXH�ZLOO�EH�WKH�5HSXEOLF�RI�,UHODQG�

7KH�SDUWLHV� FRQVHQW�WR�SHUVRQDO� MXULVGLFWLRQ�LQ�WKH�DJUHHG�YHQXH� 7KLV�FKRLFH�RI�YHQXH�GRHV�
QRW�SUHYHQW� HLWKHU�SDUW\� IURP�VHHNLQJ�LQMXQFWLYH�UHOLHI�LQ�DQ\�MXULVGLFWLRQ�ZLWK�UHVSHFW� WR�D�
YLRODWLRQ�RI�LQWHOOHFWXDO�SURSHUW\� ULJKWV�RU�FRQILGHQWLDOLW\�REOLJDWLRQV�

7KHVH�*HQHUDO�7HUPV ZLOO�WDNH�SUHFHGHQFH� RYHU�DQ\�FRQIOLFWLQJ�WHUPV�
LQ�RWKHU�GRFXPHQWV� WKDW�DUH�SDUW�RI�WKLV�$JUHHPHQW� WKDW�DUH�QRW�H[SUHVVO\� UHVROYHG�LQ�WKRVH�
GRFXPHQWV�� H[FHSW� WKDW FRQIOLFWLQJ�WHUPV�LQ�WKH�8VH�5LJKWV WDNH�SUHFHGHQFH� RYHU�WKHVH�
*HQHUDO� 7HUPV�DV�WR�WKH�DSSOLFDEOH� 3URGXFWV��7HUPV� LQ�WKH�2QOLQH�6HUYLFHV�7HUPV� WDNH�
SUHFHGHQFH� RYHU�FRQIOLFWLQJ�WHUPV�LQ�WKH�3URGXFW�7HUPV��7HUPV� LQ�DQ�DPHQGPHQW� FRQWURO�
RYHU�WKH�DPHQGHG� GRFXPHQW� DQG�DQ\�SULRU� DPHQGPHQWV� FRQFHUQLQJ� WKH�VDPH�VXEMHFW�
PDWWHU�

0LFURVRIW�PD\�SHUIRUP� LWV�REOLJDWLRQV�XQGHU� WKLV�
$JUHHPHQW� WKURXJK� LWV�$IILOLDWHV�DQG�XVH�FRQWUDFWRUV� WR�SURYLGH�FHUWDLQ� VHUYLFHV� 0LFURVRIW�
UHPDLQV� UHVSRQVLEOH� IRU�WKHLU�SHUIRUPDQFH�

%\�DFFHSWLQJ�WKLV�DJUHHPHQW�� &XVWRPHU� UHSUHVHQWV� DQG�
ZDUUDQWV� WKDW��L��LW�KDV�FRPSOLHG�DQG�ZLOO�FRPSO\�ZLWK�DOO�DSSOLFDEOH�JRYHUQPHQW�
SURFXUHPHQW� ODZV�DQG�UHJXODWLRQV�� �LL��LW�LV�DXWKRUL]HG� WR�HQWHU�LQWR�WKLV�$JUHHPHQW�� DQG� �LLL��
WKLV�$JUHHPHQW� VDWLVILHV�DOO�DSSOLFDEOH�SURFXUHPHQW� UHTXLUHPHQWV�

´$GPLQLVWUDWRU� 'DWDµ�PHDQV� WKH�LQIRUPDWLRQ�SURYLGHG� WR�0LFURVRIW RU�LWV�$IILOLDWHV GXULQJ�VLJQ�
XS��SXUFKDVH��RU�DGPLQLVWUDWLRQ� RI�3URGXFWV�

´$IILOLDWHµ�PHDQV�DQ\�OHJDO�HQWLW\�WKDW�FRQWUROV��LV�FRQWUROOHG�E\��RU�LV�XQGHU� FRPPRQ�FRQWURO�
ZLWK�D�SDUW\�� ´&RQWUROµ�PHDQV�RZQHUVKLS�RI�PRUH� WKDQ�D�����LQWHUHVW�RI�YRWLQJ�VHFXULWLHV�LQ�DQ�
HQWLW\�RU�WKH�SRZHU� WR�GLUHFW�WKH�PDQDJHPHQW� DQG�SROLFLHV�RI�DQ�HQWLW\�
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´&RQILGHQWLDO� ,QIRUPDWLRQµ� LV�GHILQHG� LQ�WKH�´&RQILGHQWLDOLW\µ� VHFWLRQ�

´&XVWRPHUµ�PHDQV� WKH�HQWLW\�LGHQWLILHG� DV�VXFK RQ�WKH�DFFRXQW�DVVRFLDWHG�ZLWK WKLV�$JUHHPHQW�

´&XVWRPHU�'DWDµ�PHDQV�DOO�GDWD��LQFOXGLQJ�DOO�WH[W��VRXQG��VRIWZDUH�� LPDJH�RU�YLGHR�ILOHV�WKDW�
DUH�SURYLGHG� WR�0LFURVRIW�RU�LWV�$IILOLDWHV�E\��RU�RQ�EHKDOI�RI��&XVWRPHU�DQG�LWV�$IILOLDWHV�WKURXJK�
XVH�RI�2QOLQH�6HUYLFHV�

´(QG�8VHUµ�PHDQV�DQ\�SHUVRQ�&XVWRPHU SHUPLWV WR�XVH�D�3URGXFW�RU�DFFHVV�&XVWRPHU�'DWD�

´/LFHQVLQJ�6LWHµ�PHDQV�KWWS���ZZZ�PLFURVRIW�FRP�OLFHQVLQJ�FRQWUDFWV RU�D�VXFFHVVRU�VLWH�

´0LFURVRIWµ�PHDQV�0LFURVRIW�&RUSRUDWLRQ�

´1RQ�0LFURVRIW�3URGXFWµ�PHDQV�DQ\�WKLUG�SDUW\�EUDQGHG� VRIWZDUH��GDWD�� VHUYLFH��ZHEVLWH RU�
SURGXFW�� XQOHVV�LQFRUSRUDWHG� E\�0LFURVRIW�LQ�D 3URGXFW�

´2QOLQH�6HUYLFHVµ�PHDQV�0LFURVRIW�KRVWHG� VHUYLFHV WR�ZKLFK�&XVWRPHU� VXEVFULEHV�XQGHU� WKLV�
$JUHHPHQW�� ,W�GRHV�QRW�LQFOXGH�VRIWZDUH�DQG�VHUYLFHV�SURYLGHG�XQGHU� VHSDUDWH� OLFHQVH�WHUPV�

´2QOLQH�6HUYLFHV�7HUPVµ�PHDQV� WKH�DGGLWLRQDO�WHUPV� WKDW�DSSO\�WR�&XVWRPHU·V�XVH�RI�2QOLQH�
6HUYLFHV�SXEOLVKHG�RQ�WKH�/LFHQVLQJ�6LWH�DQG�XSGDWHG� IURP�WLPH�WR�WLPH�

´3DUWQHUµ� PHDQV�D�FRPSDQ\�0LFURVRIW�KDV�DXWKRUL]HG� WR�GLVWULEXWH 3URGXFWV� WR�&XVWRPHU�

´3HUVRQDO�'DWDµ�PHDQV�DQ\�LQIRUPDWLRQ� UHODWLQJ� WR�DQ�LGHQWLILHG�RU�LGHQW LILDEOH�QDWXUDO�SHUVRQ�

´3URGXFWµ�PHDQV�DOO�6RIWZDUH�DQG�2QOLQH�6HUYLFHV�LGHQWLILHG� LQ�WKH�3URGXFW�7HUPV WKDW�0LFURVRIW�
RIIHUV XQGHU� WKLV�$JUHHPHQW�� LQFOXGLQJ�SUHYLHZV�� SUHUHOHDVH� YHUVLRQV� XSGDWHV�� SDWFKHV DQG�EXJ�
IL[HV IURP�0LFURVRIW���3URGXFW�DYDLODELOLW\�PD\�YDU\�E\�UHJLRQ�� �´3URGXFWµ�GRHV�QRW�LQFOXGH�1RQ�
0LFURVRIW�3URGXFWV�

´3URGXFW�7HUPVµ�PHDQV�WKH�GRFXPHQW� WKDW�SURYLGHV� LQIRUPDWLRQ�DERXW�3URGXFWV� DYDLODEOH�XQGHU�
WKLV�$JUHHPHQW�� 7KH�3URGXFW�7HUPV�GRFXPHQW� LV�SXEOLVKHG�RQ�WKH�/LFHQVLQJ�6LWH�DQG�LV�XSGDWHG�
IURP�WLPH�WR�WLPH�

´3XEOLVKHUµ�PHDQV�D�SURYLGHU�RI�D�1RQ�0LFURVRIW�3URGXFW�

´5HSUHVHQWDWLYHVµ� PHDQV�D�SDUW\·V HPSOR\HHV��$IILOLDWHV��FRQWUDFWRUV�� DGYLVRUV�DQG�FRQVXOWDQWV�

´6/$µ�PHDQV�6HUYLFH� /HYHO�$JUHHPHQW�� ZKLFK�VSHFLILHV�WKH�PLQLPXP�VHUYLFH�OHYHO�IRU�WKH�2QOLQH�
6HUYLFHV�DQG�LV�SXEOLVKHG�RQ�WKH�/LFHQVLQJ�6LWH�

´6RIWZDUHµ�PHDQV� OLFHQVHG�FRSLHV�RI�0LFURVRIW�VRIWZDUH�LGHQWLILHG� LQ WKH�3URGXFW�7HUPV��
6RIWZDUH�GRHV�QRW�LQFOXGH�2QOLQH�6HUYLFHV��EXW�6RIWZDUH�PD\�EH�SDUW�RI�DQ�2QOLQH�6HUYLFH�

´XVHµ PHDQV�WR�FRS\��GRZQORDG�� LQVWDOO��UXQ� DFFHVV��GLVSOD\��XVH�RU�RWKHUZLVH� LQWHUDFW�ZLWK�

´8VH�5LJKWVµ�PHDQV�WKH� OLFHQVH�WHUPV DQG WHUPV�RI�VHUYLFH�IRU�HDFK�3URGXFW�SXEOLVKHG�RQ�WKH�
/LFHQVLQJ�6LWH�DQG�XSGDWHG� IURP� WLPH�WR�WLPH��7KH�8VH�5LJKWV�VXSHUVHGH� WKH�WHUPV�RI�DQ\�HQG�
XVHU�OLFHQVH�DJUHHPHQW� WKDW�DFFRPSDQLHV� D�3URGXFW�� /LFHQVH�WHUPV IRU�DOO�3URGXFWV DUH�
SXEOLVKHG� LQ�WKH�3URGXFW�7HUPV��7HUPV�RI�VHUYLFH�IRU�2QOLQH�6HUYLFHV�DUH�SXEOLVKHG� LQ�WKH�2QOLQH�
6HUYLFHV�7HUPV�
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SPARKROCK  
CUSTOMER AGREEMENT  

 

THIS CUSTOMER AGREEMENT GOVERNS YOUR PURCHASE OF A SOFWTARE SUBSCRIPTION 
LICENSE AGREEMENT FROM THE SPARKROCK AFFILIATE, ARCTIC IT, AND USE OF THE 
CLOUD-BASED SPARKROCK SOFTWARE-AS-A-SERVICE PRODUCT “SPARKROCK CLOUD 
SERVICES” AND ALL RELATED PROFESSIONAL SERVICES PROVIDED BY US TO YOU FROM 
TIME TO TIME (COLLECTIVELY, WITH THE SPARKROCK CLOUD SERVICES, THE “SERVICES”). 
YOU AGREE TO BE BOUND BY THE TERMS AND CONDITIONS OF THIS AGREEMENT. IF YOU 
ARE ENTERING INTO THIS AGREEMENT ON BEHALF OF A COMPANY OR OTHER LEGAL 
ENTITY, YOU REPRESENT THAT YOU HAVE THE AUTHORITY TO BIND SUCH ENTITY TO THIS 
AGREEMENT, AND IN SUCH CASE, THE TERMS "YOU" OR "YOUR" SHALL REFER TO SUCH 
ENTITY. PLEASE REVIEW THIS AGREEMENT CAREFULLY, AS IT FORMS A LEGALLY BINDING 
AGREEMENT BETWEEN US AND YOU. IT IS RECOMMENDED THAT YOU PRINT AND RETAIN A 
COPY OF THIS AGREEMENT FOR YOUR RECORDS.  BY ACCEPTING THE MICROSOFT 
CUSTOMER AGREEMENT AND THE SPARKROCK CUSTOMER AGREEMENT, YOU ACCEPT THE 
SCOPE OF WORK TERMS AND CONDITIONS PROVIDED BY ARCTIC IT.  

1. THE SPARKROCK CLOUD SERVICES 

1.1 Provision of Cloud Services. Subject to and conditioned on your compliance with 
this Agreement, we will make the Sparkrock Cloud Services available to you. The 
Sparkrock Cloud Services consist of Sparkrock proprietary software (“Sparkrock 
Software”) and third party proprietary software (“Third Party Software”), each as 
identified on your Scope of Work, including without limitation, certain products of 
Microsoft Corporation and and/or other licensors and their respective affiliates for which 
separate license acknowledgments have been provided to you with this Agreement.  
The Sparkrock Cloud Services include all updates and upgrades to the Sparkrock Cloud 
Services made generally available by us to our customers from time to time, as well as 
our standard support services, which may vary according to the support package 
purchased by you. The Sparkrock Cloud Services may only be accessed and used by 
your employees, contractors and other personnel who are authorized by you to access 
and use the Sparkrock Cloud Services on your behalf (“Users”), and you are liable for their 
compliance with this Agreement. Users may not be any of our direct competitors.  

1.2 Subscriptions; Usage Limits.  The Sparkrock Cloud Services are purchased as 
subscriptions, and are subject to those usage limits, including number of Users, defined 
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within the applicable SOW.  User login IDs, passwords, or other means of logging in to 
access and use the Sparkrock Cloud Services (“Access Credentials”) may not be shared 
with any other individual. Additional subscriptions may be added during a subscription 
term at our standard price then in effect, prorated for the portion of that subscription 
term remaining at the time the subscriptions are added, and any added subscriptions will 
terminate on the same date as your underlying subscription. 

1.3 Your Responsibilities.  You are responsible for: (a) procuring and maintaining the 
network connections that connect your network to the Sparkrock Cloud Services and 
licensing of third party products that inter-operate with Sparkrock Cloud Services, 
including without limitation, certain products and services supplied by Microsoft 
Corporation and/or its affiliates; (b) the accuracy, quality and legality of all data, 
information, and other materials submitted by or on your behalf to, or processed using, 
the Services (“Your Data”); (c) prevent unauthorized access to or use of the Sparkrock 
Cloud Services; (d) using the Sparkrock Cloud Services only in accordance with 
Sparkrock’s guidelines and documentation and applicable laws, rules, and government 
regulations, including those relating to data privacy, spam, and transmission of technical 
data (“Applicable Law”); and (e) maintaining the confidentiality of all Access 
Credentials. You will immediately notify us if you become aware of any loss or theft of 
such Access Credentials or of any other unauthorized access, use, or disclosure of the 
Sparkrock Cloud Services or Customer Data.  

1.4 Restrictions.  You agree that you will not: (a) make the Sparkrock Cloud Services 
available to, or use the Sparkrock Cloud Services for the benefit of, anyone other than 
your organization; (b) sell, resell, license, sublicense, distribute, rent or lease the Sparkrock 
Cloud Services or include the Sparkrock Cloud Services in any service bureau or 
outsourcing offering; (c) use the Sparkrock Cloud Services to send spam or other 
unsolicited messages in violation of Applicable Law, or to store, display, or send any 
information, data, or other material that is obscene, harassing, libelous, defamatory, or 
threatening, illegal, or tortious; (d) copy, translate, reverse engineer, disassemble, 
decompile, or create a derivative work of the Sparkrock Cloud Services or Deliverables 
(or any underlying structure, algorithms, software, or technology) or otherwise attempt to 
discover any source code of, or modify, the Sparkrock Cloud Services in any form or 
manner unless expressly allowed by us in our user documentation; (e) use the Services for 
the purpose of benchmarking, or for building a similar or competitive product or service; 
(f) use the Sparkrock Cloud Services to transmit any code, files, scripts, agents, or program 
intended to do harm or deny access, including, for example, viruses, worms, time bombs 
and Trojan horses; (g) interfere with or disrupt the integrity or performance of the 
Sparkrock Cloud Services; (h) frame or mirror the Sparkrock Cloud Services; (i) attempt to 
gain unauthorized access to the Sparkrock Cloud Services;  (j) disable, tamper with, or 
otherwise attempt to circumvent any billing mechanism that meters your use of the 
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Sparkrock Cloud Services; or (k) remove, alter, or obscure any trademark, copyright, or 
other proprietary rights notices on any Sparkrock materials.  

1.5 Changes.  We may modify, update, and upgrade the Sparkrock Cloud Services 
from time to time in our sole discretion. We will use reasonable efforts to give you at least 
75 days prior notice before removing any material features or functionality, unless 
security, legal, or system performance considerations require an expedited removal or 
unless any applicable licensor has provided less notice to us of any such change. 

1.6 Availability.  We provide a Service Level Commitment. For any breach of this 
uptime commitment, your exclusive remedy, and our sole liability, is to request a service 
level credit, as further described in the Service Level Commitment. 

2. YOUR RESPONSIBILITIES 

2.1 Provision of Required Information.  You are responsible, at your sole cost, to provide 
us with all information reasonably required by us in order to provide Sparkrock Cloud 
Services in a timely manner. You acknowledge that any delay or failure by you in fulfilling 
your tasks and responsibilities, may result in delays to the schedule or availability of 
Sparkrock Cloud Services and/or increased fees from those set out in any SOW. 

3. FEES AND PAYMENT 

3.1 Fees. You will pay all fees specified in any applicable SOW on the dates or at the 
frequency set out therein (Monthly or Yearly Software Subscription Fees). Except as 
otherwise specified herein or in an SOW: (a) subscription fees are based on the Sparkrock 
Cloud Services purchased and not actual usage, (b) subscription fees are payable in 
advance; and (c) subscription fees paid for the Sparkrock Cloud Services are non-
refundable. You are responsible for providing complete and accurate billing and 
contact information to us, and for keeping such information up to date at all times. 

3.2 Taxes. Our fees do not include any taxes, levies, duties or similar governmental 
assessments of any nature and assessable by any jurisdiction whatsoever, including, for 
example, value-added, sales, use, or withholding taxes (collectively, "Taxes"). You are 
responsible for, and will pay, all Taxes associated with your purchases hereunder. If we 
have the legal obligation to pay or collect Taxes for which you are responsible under this 
Section, we will invoice you, and you will pay that amount, unless you provide us with a 
valid tax exemption certificate authorized by the appropriate taxing authority. For clarity, 
we are solely responsible for taxes assessable against us based on our income, property 
and employees. If any Taxes are required to be withheld, you shall pay an amount to us 
such that the net amount payable to us after withholding of taxes shall equal the amount 
that would have been otherwise payable under this Agreement. 
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3.3 Payment. Invoices are due and payable upon receipt, unless otherwise stated in 
the applicable SOW or invoice. If you object to all or any portion of an invoice, you must 
notify us of the objection within twenty (20) days after the invoice date, identify the cause 
of disagreement, and pay, when due, that portion of the invoice not in dispute. Any 
undisputed invoiced amount not received by us on the due date will bear interest at the 
rate of 1.5% per month (18% per annum) or the maximum amount allowed by law, 
whichever is less.  

4. INTELLECTUAL PROPERTY RIGHTS AND OWNERSHIP 

4.1 Sparkrock Intellectual Property Rights.  All software (including the Sparkrock 
Software and Third Party Software), documentation, workflow processes, user interface, 
design, know-how and other technologies or materials underlying the Services, as well as 
any modifications, configurations, customizations, enhancements or upgrades to any of 
the foregoing, are our (and/or our Licensors’) confidential proprietary property 
(“Sparkrock Intellectual Property”). Except as set expressly set forth herein, we (and/or 
our Licensors) reserve all right, title and interest in and to the Sparkrock Intellectual 
Property, and all other related intellectual property rights. 

4.2 Your Intellectual Property Rights.  Except as set forth herein, you reserve all right, title 
and interest in and to Your Data and all intellectual property rights related thereto. You 
hereby grant us and our Licensors and other third-party services providers a non-
exclusive, non-transferable (except in connection with a permitted assignment of this 
Agreement) and royalty-free license for the Term to access and use your Data and any 
other data, information or materials made available to us to provide the Services to you. 

4.3 License Grant. We grant you a non-exclusive, non-transferable, non-sublicensable 
license for the Term to access and use the Sparkrock Software and Deliverables as part 
of your use of the Sparkrock Cloud Services in accordance with any applicable SOW and 
this Agreement.  

4.4 Third Party Software. You acknowledge that the Third Party Software made 
available to you as part of the Sparkrock Cloud Services is licensed by the applicable 
third party to you solely in accordance with separate end user license agreements or 
software licensing terms or software agreements (the "Third Party License Terms") 
referenced in and provided with this Agreement. We make no warranty, promise, or 
indemnity with respect to any Third Party Software, such software being provided and 
warranted solely by the third party licensor named in the applicable Third Party License 
Terms (each, a "Licensor"). You agree to be bound by each of the Third Party License 
Terms. The Third Party License Terms constitute separate legal agreements between you 
and the applicable Licensor. You acknowledge that each Licensor is a third party 
beneficiary of this Agreement with the right to enforce this Agreement directly against 
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you, verify your compliance with this Agreement, and contact you directly. You authorize 
us to share information about you (including the terms and conditions of this Agreement 
and any applicable SOW including financial terms, as well as limited personal information 
about your designated contact person) with each Licensor (i.e.: Microsoft) as required to 
allow us to collaborate with Licensors in order to provide the Services to you, to enable 
the Licensors to provide services and communications directly to you, and to allow each 
Licensor to verify your compliance with the Third Party License Terms.  

4.5 Suggestions and Usage Data. If you provide any suggestions, recommendations or 
other feedback relating to the features, functions or operation of the Services, you grant 
us a worldwide, perpetual, irrevocable, royalty-free license to use, modify, creative 
derivative works from, distribute, perform, reproduce, and display the feedback in any 
manner and for any purpose without obligation to you. You also acknowledge and 
agree that we may collect and use information relating to the performance, and your 
use, of the Sparkrock Cloud Services (which may include elements of Your Data) 
provided that Your Data is anonymized and aggregated with data from other customers. 
Such anonymized and aggregated data will be owned solely by us, and may be used 
by us for any purpose, including to provide and improve the Services, to conduct 
research and analysis, and to market our services.   

5. CONFIDENTIALITY AND SECURITY 

5.1 Definition.  “Confidential Information” means all non-public, proprietary 
information disclosed by a party (“Discloser”) to the other party (“Recipient”), whether 
orally or in writing, that is designated as confidential or that reasonably should be 
understood to be confidential given the nature of the information and the circumstances 
of disclosure. Our Confidential Information includes the Services (including all underlying 
software, workflow processes, user interfaces, documentation, know-how and other 
technologies) and the terms and conditions of this Agreement, including pricing. Your 
Data is your Confidential Information (subject to the above exclusion regarding 
aggregated and anonymized usage data). Confidential Information does not include 
information that: (a) is or becomes generally known to the public without breach by 
Recipient of its obligations under this Agreement; (b) is received from a third party without 
breach of any obligation owed to Discloser; (c) was known to Recipient prior to its 
disclosure by Discloser; or (d) is independently developed by Recipient without use or 
access to the Confidential Information of Discloser.  

5.2 Protection of Confidential Information. All Confidential Information of Discloser 
delivered, made available, or otherwise acquired pursuant to this Agreement: (a) may 
not be copied, distributed, disseminated or made available in any way or form by 
Recipient without the prior written consent of Discloser; (b) will be maintained in strict 
confidence by Recipient using the same degrees of care that it uses to protect the 
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confidentiality of its own confidential information (but in no event less than reasonable 
care); (c) may only be disclosed to those employees, affiliates, contractors, licensors, 
and/or service providers of Recipient who have a need to know in connection with 
purposes consistent with this Agreement, and only where such employees, affiliates, 
contractors, licensors, and/or service providers are bound by a written obligation of 
confidentiality no less restrictive than this Section; and (d) will not be used by Recipient 
for any purpose, except for the purposes of this Agreement. Notwithstanding the 
foregoing, Recipient may disclose Confidential Information of Discloser to the extent 
required by law, court order or other governmental order; provided that Recipient 
provides Discloser with prior notice of such compelled disclosure to the extent legally 
permissible. If Recipient is compelled by law to disclose the Discloser’s Confidential 
Information as part of a proceeding to which Recipient is not a party, Discloser will 
reimburse Recipient for reasonable costs of compiling and securely transmitting the 
Confidential Information. 

5.3 Security.  We will employ technical and organization measures, internal controls, 
and data security routines designed to protect Your Data against unauthorized change, 
disclosure, access, or loss. The Sparkrock Cloud Services rely upon security practices and 
features of the underlying systems on which Sparkrock Cloud Services operate as 
provided by Microsoft Corporation and its affiliates. Your Data will be stored on servers 
located in the United States.  You acknowledge that as Your Data is transmitted between 
the data center and your offices, Your Data is transmitted through the internet and, as 
such, may transit locations outside your country of origin, without ever storing Your Data 
in such locations. Data transmitted through the Internet will be encrypted for your 
protection; however, the security of transmissions over the Internet cannot be 
guaranteed. We will not be responsible for any interception or interruption of any 
communications through the Internet or changes to or losses of data through the Internet. 
In order to protect Your Data, we may suspend your access to the Sparkrock Cloud 
Services immediately, without notice, pending an investigation if any breach of security 
is suspected. 

6. WARRANTIES AND REMEDY 

6.1 Mutual Warranties. Each of us warrants to the other that: (a) it is duly organized, 
validly existing and in good standing as a corporation or other entity under the 
Applicable Laws of the jurisdiction of its incorporation; (b) it has the full right, power and 
authority to enter into this Agreement; (c) the execution of this Agreement by its 
representative whose signature is set forth at the end of this Agreement has been duly 
authorized by all necessary corporate or organizational action of such party; and (d) 
when executed and delivered by both parties, this Agreement will constitute the legal, 
valid and binding obligation of such party, enforceable against such party in 
accordance with its terms. 
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6.2 Sparkrock Warranties. We warrant that: (a) the Sparkrock Cloud Services will 
operate in all material respects in accordance with the applicable Sparkrock user 
documentation and specifications; and (b) we will perform Sparkrock Cloud Services in 
a good and workmanlike manner.   

6.3 Remedy.  Our warranties set forth in Section 6.2 are conditional upon you promptly 
reporting to us any actual or suspected defects in order that we may take prompt, 
appropriate measures to correct such defect. Upon notice from you of any warranty 
claim, we will, in our discretion, correct or replace the Sparkrock Cloud Services or 
applicable deliverables, or re-perform the defective services, at no additional charge; 
provided that if the foregoing is not reasonably possible, we may terminate this 
Agreement and provide you with a refund of any fees prepaid by you for the future 
portion of the subscription term that would have remained but for such termination. If we 
do not cure a warranty breach within a reasonable period of time or terminate this 
Agreement in accordance with the preceding sentence, you may terminate this 
Agreement for cause pursuant to Section 8.2, in which case we will promptly refund to 
you, on a pro rata basis, any fees prepaid by you for the future portion of the subscription 
term that would have remained but for such termination.  The remedies set forth in this 
Section will be your sole remedy, and our sole liability, for any warranty breach. 

Disclaimer.  WE MAKE NO OTHER GUARANTEES OR WARRANTIES IN RESPECT OF THE 
SERVICES OR ANY DELIVERABLE, WHETHER EXPRESS, IMPLIED, STATUTORY OR OTHERWISE. 
WE SPECIFICALLY DISCLAIM ANY IMPLIED WARRANTIES OR CONDITIONS OF 
MERCHANTABILITY, TITLE, NONINFRINGEMENT, FITNESS FOR A PARTICULAR PURPOSE, DATA 
ACCURACY, OR ARISING FROM COURSE OF DEALING, USAGE OR TRADE PRACTICE, TO 
THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW.  WARRANTIES IN RESPECT OF THE 
SPARKROCK CLOUD SERVICES ARE VOID IF THE SPARKROCK CLOUD SERVICES OR 
DELIVERABLE, AS APPLICABLE, FAILS OR OTHERWISE MALFUNCTIONS AS A RESULT OF 
ACCIDENT, ABUSE, OR USE BY YOU IN BREACH OF THIS AGREEMENT. NOTWITHSTANDING 
ANYTHING TO THE CONTRARY IN THIS AGREEMENT, WE DO NOT WARRANT: (1) THAT THE 
SERVICES WILL BE ERROR-FREE IN ALL CIRCUMSTANCES; OR (2) THAT THE SERVICES WILL 
MEET YOUR OR ANY OTHER PERSON'S REQUIREMENTS, OPERATE WITHOUT INTERRUPTION, 
OR ACHIEVE ANY INTENDED RESULT.  

7. INDEMNITIES AND LIABILITY 

7.1 Our Indemnity.  We will defend you, your affiliates, and your and their respective 
directors, officers, employees, subcontractors, and agents (collectively “Customer 
Indemnitees”) against any claim, demand, suit or proceeding brought against Customer 
Indemnitees by a third party alleging that Customer Indemnitees’ use of the Sparkrock 
Software or any Deliverable in accordance with this Agreement infringes or 
misappropriates any valid Canadian or United States patent, copyright, trademark, or 
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trade secret (an “Infringement Claim”), and will indemnify Customer Indemnitees from 
any damages, reasonable legal fees, and costs awarded against them (or included in a 
settlement approved by us) as a result of an Infringement Claim; provided you: (a) 
promptly give us written notice of the Infringement Claim; (b) give us sole control of the 
defense and settlement of the Infringement Claim (except that we may not settle any 
Infringement Claim unless it unconditionally releases Customer Indemnitees of all liability); 
and (c) give us all reasonable assistance, at our expense. If all or any part of the Sparkrock 
Software or any Deliverable is, in our opinion, likely to or do become the subject of a 
claim of infringement or misappropriation, we may, in our discretion and at no cost to 
you: (i) modify or replace the Sparkrock Software or any Deliverable so that it is no longer 
infringing; (ii) use reasonable efforts to procure the right to permit you to continue to use 
the Sparkrock Software or Deliverable; or (iii) terminate this Agreement on notice to you 
and refund you any fees paid by you for the future portion of the subscription term that 
would have remained but for such termination. The above defense and indemnification 
obligations do not apply to the extent an Infringement Claim arises from Your Data, any 
Third Party Software or your breach of this Agreement. This section states your exclusive 
remedy, and our sole liability, in respect of any Infringement Claim.  

7.2 Your Indemnity.  You will defend us, our affiliates, and our and their respective 
directors, officers, employees, subcontractors, licensors, and agents (collectively 
“Sparkrock Indemnitees”) against any claim, demand, suit or proceeding brought 
against Sparkrock Indemnitees by a third party arising out of or related to: (a) Your Data; 
(b) any use by you of the Sparkrock Cloud Services or Deliverables contrary to the terms 
of this Agreement; or (c) any other breach by you of this Agreement (a “Claim Against 
us”), and will indemnify Sparkrock Indemnitees from any damages, reasonable legal fees, 
and costs awarded against them (or included in a settlement approved by you) as a 
result of a Claim Against us; provided we: (a) promptly give you written notice of the 
Claim Against us; (b) give you sole control of the defense and settlement of the Claim 
against us (except that you may not settle any Claim Against us unless it unconditionally 
releases Sparkrock Indemnitees of all liability); and (c) give you all reasonable assistance, 
at your expense.  

7.3 Cooperation. Each of us will cooperate with the other  in maintaining a consistent 
position wth respect to any opposing parties during the pendency of the indemnified 
claim and shall resolve all issues of relative responsibility, liability, or blameworthiness of 
the parties after the claim is resolved; any claims based on the foregoing shall be tolled 
during the pendency of the indemnified claim.  To the extent Sparkrock has carriage of 
any such claim, all inquiries and communications from any opposing party shall be 
referred by you to Sparkrock. 

7.4 Limitation of Liability.  EXCEPT FOR EACH PARTY’S GROSS NEGLIGENCE, WILLFUL 
MISCONDUCT, AND INDEMNIFICATION OBLIGATIONS, AND YOUR LIABILITY FOR ANY 
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BREACH OF SECTION 1.4, IN NO EVENT: (A) WILL EITHER PARTY BE LIABLE FOR ANY LOST 
DATA, LOST PROFITS OR REVENUES, OR INDIRECT, SPECIAL, INCIDENTAL, CONSEQUENTIAL, 
EXEMPLARY OR PUNITIVE DAMAGES, WHETHER AN ACTION IS IN CONTRACT OR TORT 
(INCLUDING NEGLIGENCE) REGARDLESS OF THE THEORY OF LIABILITY, EVEN IF THE PARTY 
HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES; OR (B) WILL OUR AGGREGATE 
LIABILITY UNDER OR IN CONNECTION WITH OR ARISING OUT OF THIS AGREEMENT, THE 
SERVICES OR ANY DELIVERABLES EXCEED THE AMOUNT OF FEES ACTUALLY RECEIVED  BY 
SPARKROCK FOR THE SPARKROCK CLOUD SERVICES UNDER THIS AGREEMENT WITHIN THE 
SIX (6) MONTHS PRECEDING THE EVENT GIVING RISE TO THE LIABILITY. THE FOREGOING 
DISCLAIMERS AND LIMITATIONS WILL APPLY TO FULLEST EXTENT ALLOWABLE BY LAW; AND 
REGARDLESS OF THE THEORY OF LIABILITY, WHETHER AN ACTION IS IN CONTRACT OR TORT 
(INCLUDING NEGLIGENCE) OR OTHERWISE.  

8. TERM, TERMINATION AND SUSPENSION  

8.1 Term.  The term of this Agreement will commence on the date of the initial SOW 
entered into hereunder, and will continue until all subscriptions hereunder have expired 
or been terminated as specified in the applicable SOW Form (the “Term”).  The initial 
subscription term for the Sparkrock Cloud Services shall be that period specified in the 
applicable SOW. Thereafter, subscriptions will automatically renew for additional periods 
equal to the expiring subscription term or one year (whichever is shorter), unless either 
party gives the other party written notice of non-renewal at least 90 days before the end 
of the then-current subscription term. We reserve the right to increase the subscription 
fee for any renewal subscription term upon prior notice to you.  

8.2 Termination For Cause. Either party may terminate this Agreement for cause: (a) 
upon 30 days’ written notice to the other party of a material breach by such other party 
if such breach remains uncured at the expiration of such period; or (b) if the other party 
becomes the subject of a petition in bankruptcy or any other proceeding relating to 
insolvency, receivership, liquidation or assignment for the benefit of creditors, or all or a 
substantial portion of the assets of the other party are transferred to an assignee for the 
benefit of creditors, to a receiver, or to a trustee in bankruptcy. 

8.3 Additional Termination Right.  Additionally, we may terminate this Agreement in the 
event that any unforeseen change or fact outside of our reasonable control materially 
adversely impacts our ability to provide the Sparkrock Cloud Services, our costs in 
providing the Sparkrock Cloud Services, or if we otherwise discontinue the Sparkrock 
Cloud Services across all customers. We will use reasonable efforts to provide you with as 
much notice of termination of this Agreement under this Section as possible.   

8.4 Suspension. We also reserve the right to suspend your access to, and use of, the 
Services if we (in good faith) believe that you have violated the terms of this Agreement, 
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if your use of the Services is causing immediate, material and ongoing harm to us or any 
other of our customers or if any undisputed amounts owing by you to us under this 
Agreement are 30 days or more overdue.  We will provide you with prompt notice of such 
suspension and will reinstate the Services upon resolution of the issue or breach.    

8.5 Export of Data. Unless we have terminated this Agreement for cause under Section 
8.2, upon any request from you made within 90 days after the effective date of 
termination or expiration of this Agreement, we will make Your Data available for export 
or download.  After such 90-day period, we will have no obligation to maintain or provide 
any of Your Data, and may thereafter delete or destroy all copies of Your Data in our 
systems or otherwise in our possession or control, unless legally prohibited. 

9. AUDIT.  

During the term of this Agreement, you will maintain records reasonably required to verify 
your compliance with this Agreement (the “Records”).  Upon at least 30 days’ written 
notice to you, and not less than 12 months since a prior audit, we or our designated 
representative will be entitled to audit and inspect the Records.  Any Sparkrock 
representative that audits or inspects the Records shall be bound by confidentiality 
obligations with respect to the Records no less restrictive than those that would be 
applicable under this Agreement to us in the same circumstances.  In addition, we may 
use remote monitoring technology to verify your compliance with the licensing terms of 
this Agreement. 

10. NOTICE. 

10.1 All notices given by either party to the other party under this Agreement shall be 
in writing and personally delivered or sent by guaranteed overnight courier or email to 
the applicable address(es) for you as listed on the most recent SOW and, in the case of 
Sparkrock, by email to sales@sparkrock.com. Notices under this Section will be deemed 
given: (a) at the time of actual delivery if made in person; (b) one day after delivery to 
an overnight air courier service; or (c) if by email, when sent, with confirmation of 
transmission. Either party may change its address for notices on notice to the other party. 
Except for communications concerning operational maintenance (including downtime) 
or support services, any notice by email will be effective only if a signed scanned letter is 
attached to the email. 

11. ELECTRONIC COUNTERPARTS. 

Any SOW entered into hereunder may be executed in any number of counterparts, 
each of which shall be deemed an original, but all of which together shall constitute 
one and the same instrument, provided that identical counterparts are executed by 
both parties. These counterparts may include those forwarded by facsimile transmission 
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or electronically by email, and the facsimile or electronic signature of any party to this 
Agreement shall be deemed to be effective to bind such party to the terms of this 
Agreement as part, and parcel of the SOW. 

12. GENERAL  

Jurisdiction: (a) this Agreement will be governed by the laws of the State of New York 
without regard to its conflicts of laws rules or the United Nations Convention on the 
International Sale of Goods; (b) the applicable state and federal courts located in New 
York County, New York will have exclusive jurisdiction to adjudicate any disputes arising 
out of or relating to this Agreement; and (c) each party consents and irrevocably submits 
to the exclusive jurisdiction and venue of such courts in any suit, action, or proceeding.    

Notice in accordance with this Agreement shall be effective service of process for any 
suit, action, or other proceeding brought in any such court.  

In the event of litigation, each party expressly waives its right to have its claims or defenses 
heard by a jury.  

Neither party shall be deemed the drafter of this Agreement.  

Either party will be excused from performance for any period of time that the party is 
prevented from performing its obligations hereunder as a result of an act of God, war, 
earthquake, epidemic, terrorism, threat of terrorism, civil disobedience, court order, labor 
dispute, or other cause beyond the party’s reasonable control.  

You may not assign or delegate this Agreement or any right or obligation under this 
Agreement without our prior written consent, and any purported assignment or 
delegation in violation of this sentence will be null and void. You acknowledge that we 
may assign this Agreement at any time, and may also utilize contractors and other third 
parties to provide the Services, provided that we remain responsible for all such persons 
(except we will not be responsible for Licensors, with whom you have Third Party License 
Terms).  

This Agreement is the entire agreement between the parties with respect to the subject 
matter hereof, and supersedes all prior and contemporaneous agreements, proposal or 
representations, written or oral, concerning its subject matter. The parties acknowledge 
and agree that they have not relied on any other commitments or representations of any 
kind in entering into this Agreement. In the event of a conflict between this Agreement, 
and SOW, Service Level Commitment, or document incorporated by reference, the 
following shall take precedence in descending order to the extent of any conflict or 
express inconsistency except as you and Sparkrock may otherwise expressly agree in 
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writing: (a) this Agreement; (b) Service Level Commitment; and (c) any document 
incorporated by reference into any of the foregoing.  

No modification, amendment or waiver of any provision of this Agreement will be 
effective unless in writing and signed by the party against whom the modification, 
amendment or waiver is asserted. The parties agree that any term or condition stated in 
a purchase order or in any other customer SOW documentation is void and is hereby 
expressly rejected, and that any agreement is limited to this Agreement’s terms. The 
parties are independent contractors.  

This Agreement does not create a partnership, franchise, joint venture, agency, fiduciary, 
or employment relationship between the parties.  

The parties recognize that money damages will not be an adequate remedy for any 
breach or threatened breach of any obligation hereunder by a party involving 
intellectual property or Confidential Information and therefore agree that, in addition to 
any other remedies that may be available in law or otherwise, a party shall be entitled to 
an injunction or other equitable relief against any breach by the other party related to 
the intellectual property or Confidential Information of the first party.  

No failure or delay by either party in exercising any right under this Agreement will 
constitute a waiver of that right.  

The provisions of this Agreement, which by their nature or express terms would survive 
termination or expiration of this Agreement, shall survive any termination or expiration, 
including confidentiality, intellectual property and ownership, and limitation of liability.  

If any provision of this Agreement is held by a court of competent jurisdiction to be 
contrary to law or otherwise unenforceable, then such provision shall be re-construed to 
accord as fully as possible with the parties’ original intent, and the remaining provisions 
of this Agreement will remain in effect.  

This Agreement may be executed by facsimile and in counterparts.  

For purposes of this Agreement: (a) the word “include” and its variations are deemed to 
be followed by the words “without limitation”; (b) headings are used for reference only 
and will not be considered when interpreting this Agreement; and (c) any reference to 
a party’s “discretion” means “its sole and absolute discretion, for any reason, and 
considering only its own interests and not the effect of its decision on the other party”.   
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SPARKROCK 

SERVICE LEVEL COMMITMENT 

We provide this Service Level Commitment subject to your Sparkrock Master Subscription 

Agreement and the terms and conditions below.  Capitalized terms used in this Service Level 

Commitment and not otherwise defined herein will have the meaning given to such terms 

in your Sparkrock Master Subscription Agreement. We reserve the right to change this 

Service Level Commitment if Microsoft changes their Service Level Commitment with 

respect to Microsoft Azure in any way which impacts our ability to meet this Service Level 

Commitment. We will provide you with notice of any such changes.  

We commit to provide 99.9% Availability with respect to the Sparkrock Cloud Services during 

each calendar month of the term of the Agreement, excluding periods of regularly 

scheduled maintenance or emergency maintenance.  “Availability” means that you are 

able to access the Sparkrock Cloud Services, and “Downtime” means you are not able to 

access the Sparkrock Cloud Services.  

The Availability of the Sparkrock Cloud Services is calculated for a given calendar month 

using the following formula:  

• Monthly Uptime Percentage = [(Total number of minutes in a given calendar month) 

minus (Total number of minutes of Downtime in a given calendar month)] divided by 

(Total number of minutes in a given calendar month) 

If in any calendar month during the term of this Agreement, this Availability commitment is 

not met, upon your request, we will provide, as your sole and exclusive remedy, a Service 

Credit calculated using the following formula: 

• Monthly uptime percentage equal to or greater than 98.0% and less than 99.9%: a 

Service Credit of 5% 

• Monthly uptime percentage equal to or greater than 95.0% and less than 98.0%: a 

Service Credit of 10% 

• Monthly uptime percentage equal to or greater than 90.0% and less than 95.0%: a 

Service Credit of 15% 

• Monthly uptime percentage equal to or greater than 80.0% and less than 90.0%: a 

Service Credit of 25% 

• Monthly uptime percentage of less than 80.0%: a Service Credit of 100%. 

Service Credits are based on a percentage of your annual service fees under the 

Agreement, pro rated on an equal monthly basis (i.e. 1/12th of the annual amount that you 
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pay Sparkrock for the Sparkrock Cloud Services).  Service Credits will be issued against your 

next owing invoice.    

In order to receive a credit under this Service Level Commitment, you must submit a request 

to us, and provide us with all reasonable details regarding the claim for service level credits, 

including but not limited to, a detailed description of the incident, the duration of the 

incident, the number of affected users and the locations of such users, and attempts made 

by you to resolve the incident, by the end of the month following the month in which the 

Availability commitment was not met (for example, if the Downtime occurs on January 15th, 

you must submit a request with sufficient supporting evidence by February 28th).  We will 

use all information reasonably available to us to validate your claim and will make a good 

faith judgement on whether the Availability commitment was or was not met. We will use 

commercially reasonable efforts to process claims for service level credits within 60 days. 

If any invoice owing by you is past due, or if you are otherwise in breach of your Sparkrock 

Master Subscription Agreement at the time you submit any service level request to us, you 

are not eligible for credit under this Service Level Commitment.  

This Service Level Commitment does not apply to Downtime:   

a. That resulted from factors beyond our reasonable control (provided that any factors 

relating to Microsoft Azure shall be deemed to be within our reasonable control);  

b. That resulted from issues with any third party hardware, software, or services not 

provided in connection with the Sparkrock Cloud Services by us;  

c. That resulted from actions or inactions by you or your employees, agents, contractors, 

or vendors, or anyone gaining access to the Sparkrock Cloud Services by means of your 

passwords or equipment. 

d. That was caused by your use of the Sparkrock Cloud Services after we advised you to 

modify your use of the Sparkrock Cloud Services, if you did not modify your use as 

advised;  

e. That is ten minutes or less in duration; or 

f. That resulted from scheduled maintenance or emergency maintenance;  

Scheduled maintenance is performed on a monthly basis, is typically scheduled to occur at 

night or on weekends, and will not exceed 5% of the total time available per month.   Where 

possible, information about scheduled maintenance will be provided to you at least 24 

hours in advance.  We may also call for emergency maintenance, which may have an 

impact on the Availability. This is done typically with 24 hours’ notice; however, the 

unpredictable nature of the ”emergency” may require a shorter notice period.  The 

maximum notice period possible will be provided and the impact on Availability will be 

communicated to you. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit B 
 

Pricing and Costs 
 



Pricing and Cost Information 
Arctic IT is pleased to provide the following price and cost information for ACTA. No additional optional 
application software components, other costs, or Software as a Service options are provided at this time. 

Component of Price Price 

Total Annual Software Pricing 
(paid as a Monthly Subscription with a one-year commitment, see table below) 

$31,836 

Implementation Cost (one-time) $159,000 

Annual ArcticAscend Support (maintenance) $16,800 

 

Component of Price Estimated Date of Payment % Price 

Implementation Cost – Phase 1 12/31/2020 40% $63,600 

Implementation Cost – Phase 2 2/28/2021 40% $63,600 

Implementation Cost – Phase 3 4/30/2021 20% $31,800 

Proposed payment schedule: 40% due at the end of Phase 1, 40% at the end of Phase 2, with the remainder 
due at the end of Phase 3. 

Component of Price Estimated Date of Payment % Monthly 
Price 

Support Cost – Phase 1 12/15/2020 40% $6,720 

Support Cost – Phase 2 1/15/2021 40% $6,720 

Support Cost – Phase 3 3/15/2021 20% $3,360 

Beginning 12/15/2021 first annual ArcticAscend Support payment is due, in full, in the amount of 
$16,800 for the period of performance of 1/1/2022 – 12/31/2022, for each year thereafter, for the 
initial term of the contract. 
  



Software Breakout – License Type and User Count 

License Name Quantity Type Unit Price Price Per 
Month 

Price Per Year 

Sparkrock Full users 8 User $244 $1,952 $23,424 

Sparkrock Manager users 10 User $27 $270 $3,240 

Sparkrock Team users 10 User $4 $40 $480 

Power BI Pro 15 User $3 $45 $540 

Jet Reports Foundation 1 Org $143 $143 $1,716 

Jet Add-On Viewers 10 User $8 $80 $960 

Jet Add-On Designers 3 User $41 $123 $1,476 

Total Software Pricing $2,653 $31,836 

Initial Monthly Software Subscription is due thirty (30) days after kickoff meeting and will continue to be 
invoiced monthly. This Monthly Subscription has a one-year commitment. 

Pricing Assumptions 

The following assumptions were identified based on the information provided during the solicitation. 

• The quantity of software licenses proposed is based on information provided in the solicitation. 
Final software types and quantities will be determined during Phase 1 of the project and may have 
an impact on the final software and ArcticAscend pricing. 

• Based on the current environment, travel costs are not included. If travel is desired, Arctic IT is 
available and will submit travel expenses as direct reimbursable based on GSA per diem rates. 



Instructions:   Please indicate the participation levels achieved for the month of ________________ for the referenced contract number.

Contract No. Start Date End Date

Committed SBE Participation Percentage

PROPOSED

Name of Subcontractor Work Performed
Certifications:*

SBE/VSBE/MBE/WBE/OBE/DVBE

Original 
Proposed SBE 

Percentage

Amount Paid
 This Month

Amount Paid
to Date

Overall Contract 
Amount 

Percentage 
(Paid to Date)

1

2

3

4

5

6

7

8

9

10

* Indicate all certifications held by each subcontractor
Rev.  05/13/2019

Exhibit C
MONTHLY SUBCONTRACTOR MONITORING REPORT

ACTUALS



EXHIBIT D 

SMALL BUSINESS ENTERPRISE PROGRAM 

The Alameda Corridor Transportation Authority ("ACTA") is committed to creating an 
environment that provides all individuals and businesses open access to the business 
opportunities available at ACT A. ACT A's Small Business Enterprise (SBE) Program was 
created to provide opportunities for small businesses to participate in professional service and 
construction contracts. It is the policy of ACTA to solicit participation in the performance of all 
service contracts by all individuals and businesses, including, but not limited to, SBEs, women
owned business enterprises (WBEs), minority-owned business enterprises (MBEs), and 
disabled veteran business enterprises (DVBEs). The SBE Program allows ACTA to target small 
business participation, including MBEs, WBEs, and DVBEs, more effectively. 

An overall ACTA goal of 25% SBE participation by total contract value and/or by total number of 
contracts awarded to SBE prime consultants or contractors has been established for the 
Program. The specific goal or requirement for each contract opportunity may be higher or lower 
based on the scope of work, and will be stated in the specific request for proposals or bids. 
Based on the work to be performed under this Federal Advocacy Services Agreement, it 
has been determined that the percentage of small business participation will be 0% 
participation. 

Consultant shall be responsible for determining the SBE status of its subconsultants for 
purposes of meeting the small business requirement, where required, and for reporting to 
ACT A. Subconsultants must qualify as an SBE based on the type of services that they will be 
performing under the Agreement. All business participation will be determined by the 
percentage of the total amount of compensation under the agreement paid to SBEs. 
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